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More on Per Curiam 
Affirmances 

As the lawyer whose ox was gored 
both by the Fourth District Court of 
Appeal in Horn v. Marine Hospital- 
ity Corporation, 23 Fla. L. Weekly 
D403 (Fla. 4th DCA 1998), and by 
its citation in a pejorative sense in 
the April Bar Journal article “Ap- 
pellate Motions for Rehearing: 
When is Enough Enough?” by Rob- 
ert Alfert, Jr., | rise to a point of per- 
sonal privilege. 

Mr. Alfert’s article opines, “[A] 
motion [for rehearing on appeal] 
interposed solely for the purpose of 
requesting a written opinion simi- 
larly would be unwise. See Horn v. 
Marine Hospitality Corp... .” would 
posit that an attorney who consci- 
entiously believes that the appeals 
court has either wholly misappre- 
hended the law involved or is con- 
signing a dispute to an unmarked 
grave by issuing a blank per curiam 
affirmance does a disservice to his 
client, to himself, and to the law if 


he does not take whatever action 
that is available to him to find out 
what the basis, if any, of the court’s 
decision was, to attempt to rectify 
the matter in the appeals court, and 
to preserve his client’s case for fur- 
ther review. 

In days of yore it was said that 
doctors bury their mistakes; lawyers 
are sued by theirs. It is clear that 
whatever truth this aphorism once 
may have had, times, indeed, are a- 
changing. The only place today 
where even a blatant mistake can 
be buried—with no fear of its ever 
being exhumed—is in the “court- 
yards” of the Florida district courts 
of appeal. As noted by Mr. Alfert, 
“Perhaps no other result on appeal 
can be more frustrating than a loss 
by per curiam affirmance without 
written opinion. In addition to af- 
fording counsel no underlying expla- 
nation for the result, a PCA invari- 
ably decimates any ability to seek 
higher review.” 

Typically, by the time an appeal 
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is ripe for decision, counsel on both 
sides have devoted dozens, if not 
hundreds, of hours in research, 
drafting, and argument. Typically, 
the judges of the appeals panel and 
their clerks have likewise devoted 
substantial time in reviewing the 
briefs and precedent, considering 
the lawyers’ responses at oral argu- 
ment, and deliberating the decision 
to be taken. This being the case, is 
it too much to ask that we of the bar 
be given some inkling as to the ba- 
sis for the decision? This does not 
necessarily mean a full-blown writ- 
ten exegesis of the court’s worthy 
cogitations: If the appeal were so 
obviously, so fatally, so facially 
flawed that a PCA disposition is 
appropriate, there has to be a “sil- 
ver-bullet” decision with which to 
chasten and to educate appellant’s 
counsel, e.g., “Per Curiam Affirmed. 
See Lipschultz v. Gonzalez, ... .” If 
the rejection of an appeal cannot be 
so clearly and so irrefutably stated, 
then the case was not a proper can- 
didate for a per curiam affirmance 
in the first place. 

The pressure of excessive 
caseloads may lead our courts to 
inappropriately give the “bum’s 
rush” to appeals which call for at 
least desultory references to their 
bases. The parties, their attorneys, 
and the bar deserve some explana- 
tion for any decision; the substan- 
tive rights of parties are denied 
when the form of a mysterious deci- 
sion precludes further review on 
appeal. If the propriety of a decision 
is so pellucidly clear, then it should 
not be all that great a burden to let 
us all in on the secret. Besides, even 
terse recitations of the grounds for 
decisions could be expected to re- 
duce the number of motions for re- 
hearing, etc., so it might actually 
work out to be even better than a 
net “wash.” 

Courts also warn that stating 
their reasons for al/ decisions would 
unduly “burden attorneys with their 
research,” but this need not be the 
inevitable result, since some state 
appeals courts provide brief expla- 
nations of their decisions, which 
opinions are specifically not to be 
included in the reporters or cited in 
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pleadings or briefs in other cases. 

What, then, is to be done when 
presented with a decision of ques- 
tionable propriety and unknown 
basis? Since a PCA without opinion 
makes impossible the specificity 
needed for a proper motion for re- 
hearing or certification, Mr. Alfert 
is correct in branding such, stand- 
ing alone, as “unwise”; since the 15- 
day time for filing is running, some- 
thing has to be done to stop the 
clock. The only solution which came 
to this writer’s mind in the subject 
appeal was an omnibus motion for 
clarification, rehearing, rehearing 
en banc and/or certification, includ- 
ing a motion for leave to amend. 
Should a court grant clarification 
and state the bases for its decision— 
thereby providing the specificity re- 
quired to file a proper motion for 
rehearing, etc.,—presumably, it 
would also grant the requested 
leave to amend. Meanwhile, Rule 
9.300(b), Fla. R. App. P., should have 
stopped the clock’s running on the 
time for filing. 

While I cannot deny Mr. Alfert’s 
conclusion that all litigation must 
eventually come to an end, I cannot 
accept any suggestion that counsel 
should eschew seeking further re- 
view when he conscientiously deter- 
mines that the justice which he has 
been seeking for his client still has 
not been done. 

H. SNAITH 
Sunrise 


* * 


An author in your April 1999 is- 
sue wrote that an attorney would be 
“foolhardy indeed” to seek rehear- 
ing of a PCA decision issued with- 
out a written opinion. I disagree. 
One of my clients lost his appeal of 
three convictions and a 20-year sen- 
tence in a unanimous PCA panel 
decision issued without a written 
opinion. On the client’s behalf, I filed 
a rehearing motion. I raised no new 
grounds or new case law. I merely 
pointed out to the court that the 
decision defied controlling case law 
(precisely as argued in the initial 
brief), and that the PCA decision 
was a travesty of justice. About eight 


months later, the three-judge panel 
unanimously reversed itself by writ- 
ing a lengthy opinion to vacate the 
judgment and sentence and remand 
for a new trial. See Brock v. State, 
676 So. 2d 991 (Fla. lst DCA 1996). 
Although this experience is rare, I 
understand from fellow appellate 
practitioners that it has happened 
before, and almost certainly it will 
happen again—provided a lawyer is 
“foolhardy” enough to go the dis- 
tance in fighting to overturn an un- 
just decision. 

Also, I have heard a number of 
appellate judges say attorneys are 
well within their rights legally and 
ethically to make full use of the 
Rules of Appellate Procedure to 
fight for their clients. No lawyer 
should be chilled from exercising his 
or her professional judgment to file 
an authorized rehearing motion 
simply because a few reported deci- 
sions demonstrate occasional over- 
reaching. 

CHET KAUFMAN 
Tallahassee 


Another View on 
Tenancies by the Entireties 

A recent Journal article discussed 
the “current state of Florida law” 
regarding marital bank accounts 
and tenancies by the entireties 
(TBE) (“Marital Bank Accounts as 
Entireties Property: What Is the 
Current State of Florida Law?” April 
1999). Although the article is accu- 
rate in many regards, it is inaccu- 
rate in a number of important re- 
spects and suggests an unwarranted 
modification of established Florida 
precedents. 

First, the article advocates a ma- 
jor change in the law: a “rebuttable 
presumption that a marital account 
is held as TBE property” absent ex- 
press language to the contrary. The 
article implies that the Florida Su- 
preme Court’s longstanding require- 
ment that spouses prove they in- 
tended to establish their bank 
accounts as tenancies by the entire- 
ties is either unfair or out of line 
with other states. 

To the contrary, Florida is only one 
of 13 states that even recognize TBE 
ownership in personalty. Moreover, 
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only two of these states presume 
this form of ownership in personal 
property. As such, most states do not 
permit TBEs in personalty and only 
two have adopted the type of pre- 
sumption that the article advocates. 
The creation of a presumption of 
TBE in bank accounts would not, as 
the article suggests, “solidify the le- 
gitimate expectations of borrowers 
and lenders,” but would instead cre- 
ate financial havoc as to lenders and 
provide a windfall to borrowers. 

Keep in mind the Florida Su- 
preme Court placed the heavy bur- 
den on account holders to prove TBE 
ownership for good reasons, such as 
preventing after-the-fact strata- 
gems to avoid creditors. First Na- 
tional Bank v. Hector Supply Co., 
254 So. 2d 777 (Fla. 1971). Borrow- 
ers simply cannot have a “legitimate 
expectation” of presumptive TBE 
ownership in their bank accounts 
when the law of Florida has been 
precisely the opposite for decades. 
The article fails to explain its 
anomalous suggestion to the con- 
trary. 

Second, the article makes the 
mysterious claim that a presump- 
tion of TBE is appropriate because 
the “[flraudulent transfer and con- 
version statutes” are adequate to 
protect creditors. This logic is illu- 
sive because a presumption of TBE 
makes these statutes irrelevant. 
Bank accounts held as TBEs cannot 
be garnished (except for joint debts), 
thereby mooting whether an im- 
proper transfer or conversion oc- 
curred. 

Third, the article cites to a few 
select decisions of bankruptcy courts 
in Florida to support its position. 
These cases are a minority view and 
inconsistent with the Florida Su- 
preme Court’s opinions. The article 
does not mention that most bank- 
ruptcy courts addressing the TBE 
issue have interpreted Florida cases 
to require some documentary evi- 
dence—beyond mere after-the-fact 
testimonial assertions by the 
spouses—to meet the burden of 
proving intent. 

Bankruptcy courts often encoun- 
ter spouses who claim—many years 
after an account was opened—that 
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they meant it to be a TBE and 
thereby not subject to garnishment 
for one spouse’s debts. This “open 
invitation to perjury,” which courts 
and commentators alike have rec- 
ognized, justifies the higher eviden- 
tiary burden that the Florida Su- 
preme Court has recognized. The 
article relies on cases that deviate 
from this established principle of 
Florida law. 

Finally, the article fails to men- 
tion that the Beal Bank case, in 
which my firm represents the credi- 
tor, has been briefed and argued 
before the Florida Supreme Court 
for a number of months. One issue 
before the court is whether a “clear 
and convincing” standard should 
apply (as the court has intimated in 
the past and as the Second District 
has held). The court is not, as the 
article suggests it should, reconsid- 
ering “whether the burden of proof 
should remain on the account de- 
positors to prove that a TBE was 
intended.” The court has previously 
decided that issue and no one has 
proposed the radical reversal of the 
law that the article advocates. 

On a clarifying note, the article 
states that the Fifth District did not 
“clearly set forth the facts as found 
by the trial court.” The reason is that 
the trial court entered a barren or- 
der with no findings of fact and sim- 
ply held that all accounts were 
TBEs. The Merrill Lynch account, 
which the article claims ought to be 
a TBE, is not at issue on appeal be- 
cause the spouses conceded to the 
Fifth District that it could not be a 
TBE under the law. 

In conclusion, I agree with the 
article’s suggestion that the Florida 
Supreme Court provide greater clar- 
ity as to the quantum of evidence 
that is necessary to prove a bank 
account was intended to be a TBE. I 
cannot agree with the drastic 
changes that the article advocates. 

RAYMOND EHRLICH 
Jacksonville 


Authors’ Response 

We appreciate Mr. Ehrlich’s con- 
currence in our request that greater 
clarity on the above issues is needed, 
but we stand by those positions set 


forth in the article. We recognize 
that Mr. Ehrlich’s firm represents 
the creditors in the Beal Bank ap- 
peal, and that the appeal currently 
is pending before the Florida Su- 
preme Court. Certainly that puts 
him in a superior position to be fa- 
miliar with the facts that are not ap- 
parent from the record. However, 
despite the statement in the first 
paragraph of his letter, Mr. Ehrlich 
fails to identify any portion of the 
article which is “inaccurate.” 

There is no evidence that lenders 
could not include provisions in their 
contracts allowing access to TBE 
property in the event a debt to the 
lender is unsatisfied. As set forth in 
the article, Barnett Bank previously 
included such a provision in its ac- 
count documents. If after assessing 
the financial condition of its borrow- 
ers and guarantors, Beal Bank de- 
cided that it needed additional 
sources of repayment, it could have 
then incorporated such a consent in 
its loan documents, and had the 
spouse execute consents. Had it 
done so, it would not be in its cur- 
rent position. 

We acknowledge that our article 
relies upon the ability of creditors 
to use fraudulent transfer and con- 
version statutes to access TBE prop- 
erty. Before making those state- 
ments, we assumed that a 
presumption in favor of TBE prop- 
erty would exist. To the extent that 
depositors create a TBE estate from 
nonexempt property, Florida’s statu- 
tory machinery is able to provide the 
creditors with relief. Indeed, those 
statutes currently are used for just 
those purposes. See In re Miller, 188 
B.R. 302 (Bankr. M.D. Fla. 1995) 
(finding conversion of nonexempt 
property into TBE property a 
fraudulent conversion under 
§726); F.'S. §§222.29 and .30 (prohib- 
iting exemptions for fraudulent 
transfers, and providing remedies 
for fraudulent conversions). 

In identifying which bankruptcy 
courts allow a presumption in favor 
of TBE property, we expressly ac- 
knowledged that these cases were 
anomalies. We discussed the ele- 
ments found by those courts to be 
probative of the issues raised by the 
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article, and otherwise cited them as 
evidence of judicial confusion and 
inconsistency. 

Our express position in the article 
was, and remains, that it is hypo- 
critical to require that depositors 
show their intent behind creating a 
TBE estate, while at the same time 
ignoring that intent in requiring a 
formalistic straw transfer of an es- 
tate when one spouse’s name is 
added to a preexisting account, 
which would correct alleged defects 
in the “time” and “title” require- 
ments. Cf. Winters v. Parks, 91 So. 
2d 649, 650 (Fla. 1956). Again, we 
thank Mr. Ehrlich for his comments, 
and join in his request that the 
Florida Supreme Court provide a 
cohesive framework for evaluating 
this type of estate. 

Puiip V. MarTINO 
Henry T. SorENSEN II 


Readers Comment 
on Pro Bono Issue 

I write to express my appreciation 
of the content of the April 1999 Bar 
Journal in which pro bono in Florida 
is placed in sharp focus. The subject 
is one I regard as an imperative if 
the legal profession is to enjoy any 
degree of public esteem and if the 
rising generations of lawyers are to 
be reminded that the calling of the 
law is first and foremost one of pub- 
lic service. 

I am using some of the material 
this week in the class I teach on pro- 
fessional responsibility at Stetson. 


Coincidentally, tomorrow’s lesson is 
on legal aid and pro bono service. 

Ws. REEcE SMITH, JR. 
Tampa 


** * 


The Florida Bar once again 
lauds the record of members who 
have devoted hours and dollars in 
pro bono service to the poor, this 
time as the major theme in a 
monthly journal. Lawyers who oth- 
erwise represent banks, corpora- 
tions, trusts and estates, etc., in 
complex commercial transactions, 
in mergers and acquisitions, etc., 
are praised for the services they 
provide without charge to eligible 
people to resolve domestic rela- 
tions; probate matters; consumer 
transactions gone awry; incorpo- 
rate nonprofit entities; perhaps 
even to secure rights of individu- 
als as tenants or patients. 

Look to the annual Toby Simon 
awards and frequently prominent 
lawyers will be honored, especially 
for time devoted as guardians ad 
litem, mostly for children, perhaps 
for adults said to be incompetent to 
manage their own affairs. Appar- 
ently, it is assumed that, win or lose, 
we lawyers are doing good, and are 
doing so competently—with little or 
no continuing education. Check the 
topics offered year after year in CLE 
announcements. Note that few, if 
any, seem to regard pro bono work 
as a specialty requiring particular 
insight. An apparently irrebuttable 


Of course you want the truth, the whole truth, 
and nothing but the truth ... but is that a realistic expectation? 
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presumption seems to exist that 
anyone who can represent the rich 
and their complex worlds surely can 
do so equally well for the poor. 

Some of us experienced in public 
interest law, in federally funded pro- 
grams for the poor, outside of 
Florida, have to question whether 
such representation is as easy to do 
well as is claimed. For decades, the 
Office of Economic Opportunity Le- 
gal Services program and its succes- 
sor Legal Services Corporation pro- 
vided substance as well as special 
techniques for representation of the 
poor. Why has that been necessary? 
Recent newspaper accounts suggest 
some reasons. 

People cut off from public aid since 
President Clinton ended welfare as 
we knew it don’t know they still may 
be eligible for food stamps. Children 
still may be entitled to Medicaid, etc. 
The changes in law are highly com- 
plex. Tenants may be surprised at 
the numerous defenses they can 
mount to evictions, or claims they 
can assert, if only lawyers knew 
enough to explain such legal entitle- 
ment. 

Some said to be mentally ill could 
be protected from frightening insti- 
tutionalization, from medication 
with disastrous side effects. Lawyers 
seated on institutional review 
boards for medical research facili- 
ties might benefit from understand- 
ing why the poor so often seem “will- 
ing” to be human subjects. There 
may be times when children or 
adults know their own best inter- 
ests, even better than their prize- 
winning guardians ad litem. 

If pro bono records are being ac- 
cumulated only to demonstrate that 
we are good scouts leading the poor 
across the legal pitfalls and traps 
whether they want to go or not, then 
the Bar is doing its duty. But if the 
intent is to provide meaningful ac- 
cess to more people to the legal sys- 
tem, the time has come to let those 
of us experienced in working with 
vulnerable populations show the 
rest of you better ways to approach 
some of the problems faced by your 
pro bono clients. 

KaImMowITz 
Gainesville 
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At Year’s End: Cautious Optimism 


olks who have held this job 
before me told me I wouldn’t 
believe how fast the year 
would fly by. They were 
right. It seems only a few months ago 
I was outlining in this column some 
of the goals I hoped we as a profes- 
sion might achieve together. ’'m 
pleased to report we have achieved, 
or have begun to achieve, those goals 
and more, and so it is with satisfac- 
tion and a good deal of optimism 
about our future that I file this final 
report. 
First, let me say again how honored 
I have been to serve as your spokes- 
man and advocate for the past year. 
While we have all heard too many 
lawyer jokes, and have grown tired 
of hearing our profession maligned by 
those interested only in tearing 
things down rather than making 
them better, I can say without equivo- 
cation that The Florida Bar—and the 
Bar’s hundreds of volunteers who 
quietly work to advance our system 
of justice—are well-respected by the 
courts, the legislature, and other in- 
stitutions with which we work closely. 
Serving as president of this organi- 
zation has been a great privilege, and 
I thank all of you who have offered 
your encouragement and support. 
At the outset of the year I sug- 
gested that educating the public 
about what we do day in and day out 
for the betterment of our society 
would have the most long-lasting ef- 
fect on how we are perceived. Public 
relations campaigns have their place, 
but I believe we must first clear the 
air of myth and misperception before 
the rest of our message will be heard. 
We have made progress in this area: 
¢ Our speakers bureau continues 
to expand, reaching into classrooms 
and meeting halls from Pensacola to 
Key West. If you would like to join 
this effort, call Bev Lewis at the Bar, 
(850) 561-5767. 
¢ The reports you filed on your fee 
statements last year detailing hours 


spent in vol- 
unteer work 
outside the 
legal system 
gave me am- 
munition to 
take into edi- 
torial offices 
throughout 
the state. 
Looking at those numbers even the 
most cynical observer had to ac- 
knowledge that we are more in- 
volved in the life of our communi- 
ties than any other group. I 
encourage you to take time to fill in 
that section of the fee statement you 
just received. 

e The new Citizens Forum al- 
ready is hard at work studying 
what more we can do in the area of 
public education. Dr. Wilhelmena 
Mack and the other volunteers who 
compose that panel—like the hun- 
dreds of nonlawyer citizens who 
serve on our grievance and UPL 
committees—not only give us fresh 
ideas, but lend credibility to our 
work. 

We are making other efforts in 
the communications area that will 
pay long-term dividends. Edith 
Osman has placed this at the top 
of her priority list for the year 
ahead, and I am confident we will 
continue to gain momentum. We 
know this is not a race for the 
short-winded. 

There have been a number of 
other pressing issues we’ve faced 
with good results this year, begin- 
ning with our aiding the Constitu- 
tion Revision Commission in ex- 
plaining its recommendations to 
voters. You'll recall we published 
two special issues of the Journal 
discussing the revision process and 
the commission’s findings, pro- 
duced a videotape explaining the 
proposals, and made the measures 
a primary focus for speakers bu- 
reau participants. Twelve of the 13 
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proposed revisions were adopted. 

The growing trend of law firms open- 
ing multidisciplinary practices also 
has been a focus area, with our special 
study committee, All Bar Conference 
participants, and ultimately the Board 
of Governors agreeing we need to set 
some parameters for our members so 
we do not blur the line between the 
practice of law and outside business 
interests. Martin Garcia, chair of the 
special committee, really carried the 
ball for us here, and I thank him. The 
next move is up to the board and Su- 
preme Court. 

I also must add a note of thanks to 
Jack Harkness, Mindy Boggs, Vicki 
Russell, Jud Orrick, and the rest of the 
Bar staff, without whose help I would 
not have made it through the year. We 
are fortunate to have such talented 
people working with us. They are dedi- 
cated individuals who care about our 
profession. I also deeply appreciate the 
support of my wife, Fran, and my law 
partners, each of whose patience I’m 
sure | tried at some point. 

Additionally, I have been blessed 
with a great president-elect in Edith 
Osman. She has made my job easier 
and at the same time fun. I can as- 
sure you she will make a great presi- 
dent. Your Board of Governors com- 
prises some of the brightest, hardest 
working people with whom I have had 
the privilege to serve. The Florida Bar 
is in good hands. 

A year ago I asked you to join me in 
standing up for our profession. The 
response to that challenge has been 
heartening. If we continue to pull to- 
gether as a profession working in the 
public’s interest, I believe we will see 
a rebirth of respect for the bench and 
bar, and a return to a day when we 
can say with pride: “I’m a lawyer.” 

Thanks again. 


Howarp C. CoKER 
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Don’t Miss the Celebration 
at Annual Meeting June 23 - 27! 


his is one anniversary you 
won't want to miss! The cel- 
ebration of The Florida 
Bar’s 50th year will begin at 
the Annual Meeting June 23-27, at 
the Boca Raton Hotel & Club and in- 
clude something for everyone, includ- 
ing spouses and kids. 


Board of Governors. 


The Friday assembly also will fea- 
ture keynote remarks from Chester- 
field Smith, a past Florida Bar and 
ABA president, who will reflect on 
how the profession has progressed 
over the past half-century. For the 


Annual Meeting | 
Chair Chris | 
Lombardo and the 
planning committee 
have worked hard to 
assure we celebrate 
our Golden Anniver- 
sary in style. 

Not only will we 
have seminars touch- 
ing on virtually every 
area of practice—a 
great way to meet 
your continuing edu- 
cation requirement in 
one location at one 
discounted price—but 
this year’s meeting 
will have speakers of 
the highest caliber and entertain- 
ment guaranteed to ensure a good 
time is had by all. 

Our website—www. FLABAR.org 
—has complete registration and 
travel package information. The Bar 
News will continue to notice addi- 
tions to the program, as well. 

A few highlights include: 

¢ Incoming President Edith 
Osman has arranged to mark the 
occasion with a June 25 procession 
of all justices of the Supreme Court, 
chief judges of the district and cir- 
cuit courts, and past presidents of the 
Bar. President Osman and Presi- 
dent-elect Herman Russomanno will 
be sworn in by Chief Justice Major 
Harding, as will members of the 


50th Anniversary celebration, Fri- 
day night offers a USO-style show 
complete with two big bands. The 
show promises to be a memorable 
event as participants journey for- 
ward through the 1940's, 50’s, 60’s 
—all the way to the 90’s. If you wish, 
wear your 40’s attire and you will 
fit right in for the event. 

¢ Seminars set for the meeting 
include a Trial Practice seminar fea- 
turing James McElhaney of Case 
Western Reserve University School 
of Law, author of McElhaney’s Trial 
Notebook and the award-winning 
column Litigation in the ABA Jour- 
nal; the Business Law Section’s new 
Internet Research for Corporate 
Lawyers, as well as programs on 
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federal practice, ethics and profes- 
sionalism, environmental and land 
use, a health law update, Y2K legal 
risk management, job satisfaction, 
the First Amendment, effective and 
ethical legal writing considerations, 
and several others. 

¢ The Capitol Steps 
_ will perform during the 
_ Thursday Judicial Lun- 
_ cheon. The comic troupe 
| digs into the headlines 
| of the day, bringing a 
» | special brand of satiri- 
§ cal humor. You'll have a 
review of the year in 
Washington, some of 
} which has occurred in 
the 60 minutes prior to 
| showtime. Chief Justice 
Harding also will give 
the annual state of the 
judiciary address at the 
luncheon. 

There also are more 
than 150 Bar members 
celebrating their 50th 
year of practice who will be honored 
during the Young Lawyers Division 
50-Year Member Luncheon. 

Also on the agenda are the Legal 
Runaround, a golf tournament, a ten- 
nis tournament, and a fishing tour- 
nament, as well as special programs 
for the kids. 

All in all this year’s Annual Meet- 
ing is shaping up as a celebration 
worthy of our Golden Anniversary. 

I hope to see you there. 


JOHN F. HARKNESS, JR. 
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Representing the Foreign National 
in Criminal Court 


Deportation Consequences of a Criminal Conviction 
and Overcoming Problems of Communication 


by Eric C. Pinkard 


epresenting the foreign national client in crimi- 

nal court presents a variety of challenges. First 

of all, the client may be in jeopardy of deporta- 

tion if “convicted” of a criminal offense.’ Sec- 
ondly, there can be problems providing effective attor- 
ney-client communications due to language barriers and 
the fact that the foreign national client is not familiar 
with the United States legal system. 

Florida Rule of Criminal Procedure 3.172(c)(viii) states 
that a judge accepting a plea to a criminal offense, as 
part of the plea colloquy, has to inquire whether the de- 
fendant is a United States citizen and has to inform the 
defendant that the entry of the plea might lead to depor- 
tation. Failure of the court to so advise can be grounds to 
set aside the plea as not freely and voluntarily given. 

As a consequence, most written plea forms used 
throughout the state have a provision that the defen- 
dant has knowledge that the entry of the plea may lead 
to deportation. It clearly is the fundamental responsibil- 
ity of the defense counsel to completely advise the client 
concerning all aspects of the plea form. That cannot be 
accomplished in the context of deportation consequences 
without a working knowledge of certain aspects of im- 
migration/deportation law. 

The cultivation and development of effective attorney- 
client communications also is of critical importance when 
representing a foreign national in criminal court. Most 
foreign national clients are from countries with legal 
systems entirely different from the United States sys- 
tem. The most widely used legal system in the world is 
the civil law system as used in Europe and Asia. When 
representing a foreign national from a civil law country, 
it is helpful for the practitioner to have a basic know!l- 
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edge of the differences between the American legal sys- 
tem and the civil law legal system. This knowledge will 
place counsel in a much better position to effectively com- 
municate with the client. 

This article will provide an overview of the current 
law concerning the deportation consequences of a crimi- 
nal conviction for a foreign national client. Also discussed 
are the legalities of setting aside the guilty plea of a for- 
eign national client if the sentencing judge fails to con- 
duct a proper plea colloquy under the Florida Rules of 
Criminal Procedure. Lastly, the article will outline some 
areas of fundamental distinction between the American 
common law legal system and the civil law system in 
order to facilitate more effective attorney-client commu- 
nications. 


Deportation Consequences 
of Criminal Conviction 

Certain criminal convictions will render a foreign na- 
tional client deportable under the Immigration and Natu- 
ralization Act (INA).? The classification of different im- 
migrant status is a complicated process. The different 
categories include legal permanent resident, nonimmi- 
grant visa holder, and illegal alien.* For the criminal 
defense counsel, specific knowledge of all the various 
categories is unnecessary. The most important thing to 
remember is that any client who is not a United States 
citizen is at risk of deportation as a result of certain crimi- 
nal convictions. 

After determining that the client is not a United States 
citizen, the next step is to establish whether the offense 
charged is a “deportable offense” within the federal law. 
The criminal provisions for deportation are codified at 


q 


Joe McFadden 


8 US.C. §1251(a)(2) and §241(a)(2) 
of the Immigration and Naturaliza- 
tion Act. Additionally, the Anti-Ter- 
rorism and Effective Death Penalty 
Act of 1996* and the Illegal Immi- 
gration Reform and Immigration 
Responsibilities Act of 1996° also 
have potential deportation conse- 
quences for a foreign national con- 
victed in criminal court. 

The criminal deportation grounds 
fall within three principal catego- 
ries: 1) general crimes; 2) controlled 
substances; and 3) firearms offenses 
and miscellaneous crimes. 


General Crimes 
¢ Misdemeanor offenses 

Deportation for misdemeanor of- 
fenses occurs when the foreign na- 
tional is convicted of two or more 
“moral turpitude” crimes not from 
a “single scheme of criminal miscon- 
duct.” 

When advising the foreign na- 
tional client of deportation conse- 
quences of a misdemeanor convic- 
tion, it is essential to know the 
client’s prior record as well as the 
nature of the current charge. If the 
client has a previous misdemeanor 
conviction, it must be determined 
whether the prior is a “conviction” 
under the act and whether the crime 
is one of “moral turpitude.” 

Under the Illegal Immigration 
Reform and Immigration Responsi- 
bilities Act of 1996 (ITRIRA), a con- 
viction is defined as a formal judg- 
ment of guilt of the alien entered by 
a court or, if adjudication of guilt has 
been withheld, when: 1) a judge or 
jury has found the alien guilty or 
has admitted sufficient facts to war- 
rant a finding of guilt; and 2) the 
judge has ordered some form of pun- 
ishment, penalty, or restraint on the 
alien’s liberty to be imposed.’ 

The provisions of the IIRIRA 
mean that any plea of guilty or no 
contest by a foreign national client 
to a misdemeanor, regardless of 
whether adjudication is withheld, 
when the judge imposes any type of 
sentence, is going to meet the act’s 
definition of a “conviction.” There- 
fore, defense counsel is not protect- 
ing a client from deportation merely 
by obtaining a withhold of adjudi- 


In Florida, 
misdemeanor crimes 
that should alert 
counsel for 
deportation include 
prostitution, lewd and 
lascivious behavior, 
petit theft, bad checks, 
and child abuse. 


cation in a misdemeanor case.* 

The definition of the term “moral 
turpitude” crime is unclear. Surpris- 
ingly, the INA and implementing 
regulations do not define the term. 
The Board of Immigration Appeals 
has held that a crime involving 
“moral turpitude” is “[i]nherently 
base, vile, or depraved, contrary to 
the accepted rules of morality and 
the duties owed between man and 
man, either one’s fellow man or so- 
ciety in general.” 

Crimes which courts have recog- 
nized as involving “moral turpitude” 
include murder, involuntary man- 
slaughter, kidnapping, mayhem, as- 
sault, assault with a deadly weapon, 
rape, prostitution, lewdness, arson, 
blackmail, robbery, embezzlement, 
forgery, larceny, burglary, extortion, 
perjury, counterfeiting, mail fraud, 
and willful tax evasion.’ 

In determining whether a crime 
involves “moral turpitude” neither 
the immigration authorities nor the 
courts may go beyond the record of 
conviction to examine the circum- 
stances under which the crime was 
committed. The determination must 
be made solely on the basis of the 
statutory definition of the crime and 
the record of conviction.'® Extrinsic 
evidence may not be considered in 
determining whether a crime in- 
volves “moral turpitude.”'' The 
question then is whether the inher- 
ent nature of the crime as defined 
by law and particularized in the 
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charging document involves “moral 
turpitude.” 

In Florida, misdemeanor crimes 
that should send up a “red flag” for 
defense counsel to be acutely aware 
of deportation include prostitution, 
lewd and lascivious behavior, petit 
theft, bad checks, and child abuse. 
In any of those types of cases coun- 
sel should attempt to plea-bargain 
for the misdemeanor intervention 
program, or plea to a non-moral-tur- 
pitude crime. 

In order to qualify for deportation 
on the basis of misdemeanor of- 
fenses the two convictions must not 
arise from “a single scheme of crimi- 
nal misconduct.”!* This provision 
can give the well informed counsel 
an opportunity to prevent deporta- 
tion when representing a foreign 
national client charged with two 
misdemeanor offenses. In such cir- 
cumstances, counsel can word any 
plea agreement to stipulate that the 
two offenses do arise out of “a single 
scheme of criminal misconduct.” For 
example, a client charged with petit 
theft of two different retail stores 
could plea to both charges if it is 
stipulated in the plea agreement 
that the defendant’s actions were “a 
single scheme of criminal miscon- 
duct.” Prosecutors are not likely to 
object to the wording as it has no 
real effect on the actual plea. How- 
ever, the details of the plea can have 
a profound impact on the client’s 
deportation status. 

e Felony offenses 

Foreign nationals who are con- 
victed of felony offenses for a crime 
involving “moral turpitude” commit- 
ted within five years after entry into 
the United States, for which a sen- 
tence of one year or longer may be 
imposed, are subject to deporta- 
tion."* 

The 1996 Terrorism Act drasti- 
cally changed the length of sentence 
requirement.’ Before the Terrorism 
Act, for an alien to be deported a 
“moral turpitude” felony had to have 
included an actual sentence of con- 
finement in a correctional institu- 
tion of at least one year. Now the 
alien is deportable whenever a sen- 
tence of one year or longer may be 
imposed.'® Since all felonies in 
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Florida are punishable by a prison 
sentence in excess of one year, it 
appears that a plea to any felony 
deemed to include “moral turpitude” 
will trigger deportation regardless 
of the sentence actually imposed. 

The definition of “moral turpi- 
tude” in the felony case is the same 
as in misdemeanor cases. However, 
it is important to note that a far 
greater percentage of felony offenses 
are subject to being categorized as 
involving “moral turpitude.” It is a 
wise practice for a defense counsel 
to assume that any felony can pos- 
sibly lead to deportation, and spe- 
cial effort should be made to plea to 
a reduced misdemeanor that is 
safely within the “non-moral-turpi- 
tude” misdemeanor offenses cat- 
egory. It is far more advantageous 
for a foreign national client charged 
with a felony involving “moral tur- 
pitude,” even when the score sheet 
places him in the probation category 
on the felony charge, to plea to a six- 
month jail sentence on a reduced 
misdemeanor. The client will serve 
six months in jail but he will avoid 
deportation. Those are the types of 
strategic decisions the well in- 
formed criminal practitioner can 
accomplish with working knowledge 
of the basic deportation laws. 
Aggravated felonies 

The “aggravated felony” category 
with special deportation procedures 
dates from 1988 and was one of the 
most significant changes in the law 
of deportation.'’ The most critical 
provision of the law, and the one 
with potential grave consequences 
for the foreign national client, is that 
an alien becomes deportable if con- 
victed of an “aggravated felony” at 
any time after entry into the United 
States.'* The “moral turpitude” 
felony conviction does not require 
deportation if committed more than 
five years after entry into the 
United States. In contrast, “aggra- 
vated felony” convictions lead to 
deportation no matter how long the 
foreign national has been in the 
United States before the conviction. 

An “aggravated felony” includes a 
conviction of murder, drug traffick- 
ing, firearms trafficking, money 
laundering, and certain crimes of 
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violence.’ Crimes of violence are 
those offenses listed in 18 U.S.C. §16 
for which the term of imprisonment 
is at least five years. 

The “aggravated felony” category 
was expanded by §22 of the Immi- 
gration and National Technical Cor- 
rections Act of 1994.?° Under the act, 
aggravated felonies now include cer- 
tain crimes involving RICO, theft 
and burglary, child pornography, 
prostitution, alien smuggling, sabo- 
tage and treason, firearms, and 
other violations.”' 

Special immigration restrictions 
apply to aggravated felons. The At- 
torney General must place aggra- 
vated felons in custody if they are 
released from confinement and ag- 
gravated felons must meet stricter 
standards to be released from cus- 
tody pending a determination of 
deportability.” Also, aggravated fel- 
ons who are deported are excludable 
from the United States for 20 years, 
rather than the five-year ban nor- 
mally applied to the deportee.” 

As the severity of the crime 
charged increases, the deportation 
consequences of a conviction also 
magnifies. Obviously, a foreign na- 
tional charged with an “aggravated 
felony” has the immediate concern 
of a lengthy prison term in the 
United States. Counsel should make 
every effort to plea-bargain the cli- 
ent out of the “aggravated felony” 
category. 


Drug Crimes 

A foreign national client will face 
deportation for any crime, misde- 
meanor, or felony involving the pos- 
session, manufacturing, or sale of 
any illegal narcotic.” Any client who 
after admission or entry is convicted 
of a violation of, or conspiracy or 
attempt to violate, any law or regu- 
lation of a state, the United States, 
or a foreign country relating to a 
controlled substance as defined in 
§102 of the Controlled Substances 
Act is subject to deportation.”° The 
lone exception is when a foreign 
national has one conviction for 
simple possession of 30 grams or 
less of marijuana.”® 

Immigration laws contain special 
provisions concerning the impact of 


expunction of criminal drug convic- 
tions. In cases involving narcotics 
and marijuana unconditional par- 
dons, erasures of criminal records, 
expunction, annulment of records, or 
destruction of records do not affect 
deportation.”’ Therefore, state ex- 
punction statutes of general appli- 
cability have been held not to insu- 
late a narcotics offender from 
sanctions of deportation. Further- 
more, an alien who is convicted of a 
drug offense is subject to removal 
even though the conviction is ex- 
punged under state law allowing for 
setting aside a plea of guilty, the 
entry of a plea of not guilty, and the 
dismissal of the indictment or infor- 
mation upon fulfillment of condi- 
tions of probation.”* Even an abso- 
lute unconditional pardon from the 
Governor will not stop the deporta- 
tion of a foreign national convicted 
of a drug offense. 

In reviewing the above stated law 
concerning the deportation of a for- 
eign national client it is easy to see 
why many scholars consider narcot- 
ics cases as the most damning con- 
viction under the immigration laws. 
However, the perils of representing 
the foreign national for narcotics 
violations extend far beyond mere 
convictions. Under federal law, any 
alien who is, or at any time after 
admission has been, a drug abuser 
or addict is deportable.”” Drug ad- 
diction is defined under 42 U.S.C. 
§201 as a person who has “lost the 
power of self control” over the ad- 
diction, or whose habitual use poses 
threat to the public morals, health, 
safety, or welfare. However, a mere 
user is not an addict. 


Firearms Offenses and 
Miscellaneous Crimes 

Firearms and weapons offenses 
are covered by 8 U.S.C. §1251(a)(2)(c). 
It lists the deportable offenses in 
that category as felony possession of 
a firearm or ammunition, possession 
of a firearm or ammunition by an il- 
legal alien, or possession of a stolen 
firearm or ammunition. 

The Immigration and Nationality 
Technical Corrections Act expanded 
the definition of “aggravated felony” 
to include “illegal trafficking in fire- 
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arms or destructive devices by 
aliens.” Thus, for those types of of- 
fenses, counsel will have to traverse 
the minefield of Florida’s three-year 
mandatory minimum prison term 
for felonies involving firearms as 
well as balance the deportation con- 
sequences of a conviction. 

Under “deportable miscellaneous 
crimes,” one of the most expansive 
areas is crimes involving domestic 
violence. The Immigration Act of 
1996 adds crimes of domestic vio- 
lence, stalking, child abuse, and child 
neglect or child abandonment to the 
grounds for deportation.*' Even a 
dependency action brought against 
a foreign national by the Department 
of Children and Family Services can 
lead to deportation if the child abuse 
or abandonment is alleged in the 
petition. Also, the basic divorce case 
can have deportation consequences 
when a spouse violates a domestic 
violence injunction. 


Setting Aside Criminal 
Conviction for Foreign Client 
On occasion, defense counsel may 
represent a foreign national client 
who has already entered a plea of 
guilty or no contest to a “deportable 
offense.” In those circumstances, 
representation will include an 
evaluation of the plea to determine 
whether it was freely and voluntar- 
ily given. Rule 3.172(c) of the Florida 
Rules of Civil Procedure mandates 
eight separate areas of inquiry for 
the sentencing judge to utilize dur- 
ing the plea colloquy to ensure the 
plea is free and voluntary. The rel- 
evant area of inquiry for the foreign 
national client is contained in 
§3.172(c)(8) which states: 
That if she or he pleads guilty or nolo 
contendere, the trial judge must inform 
him or her that, if he or she is not a 
United States citizen, the plea may sub- 
ject him or her to deportation pursuant 
to the laws and regulations governing 
the United States Immigration and 
Naturalization Services. It shall not be 
necessary for the trial judge to inquire 
as to whether the defendant is a United 
States citizen, as the admonition shall 
be given to all defendants in all cases. 


It is incumbent upon defense 
counsel when representing a foreign 
national who has pleaded to a “de- 
portable offense” to order the tran- 


script of the plea colloquy and de- 
termine whether the sentencing 
judge properly advised the client 
that the plea may subject the client 
to deportation pursuant to the laws 
and regulations governing the U.S. 
Immigration and Naturalization 
Services. If the transcript shows 
that the sentencing judge did not so 
advise, then counsel must evaluate 
the legal consequences of the breach 
of Rule 3.172(c). 

The failure of the sentencing 
judge to inform a foreign national 
client that the plea may subject him 
or her to deportation is not, in of it- 
self, enough to allow for a with- 
drawal of the plea. A showing of 
prejudice is required under Rule 
3.172(1) of the Florida Rules of 
Criminal Procedure.*? Several 
Florida cases have visited the issue 
of the standard of prejudice required 
in order to set aside the plea due to 
the failure of the court to advise the 
defendant of deportation conse- 
quences. 

In the 1996 case of Perriello v. 
State, 684 So. 2d 258 (Fla. 4th DCA 
1996), the Fourth District Court of 
Appeal held that a defendant was 
prejudiced by the trial court’s fail- 
ure to warn him of the deportation 
consequences of his plea. The facts 
of the case are instructive not only 
to enhance counsel’s knowledge of 
the legalities of withdrawing a plea 
obtained in violation of Rule 
3.172(c), but also to illustrate the 
potentially devastating conse- 
quences of the uninformed entry of 
a plea by a foreign national client. 

Albina Perriello, an Italian citi- 
zen, was a 45-year-old immigrant 
who came to live in the United 
States at the age of 12.*° After liv- 
ing as a permanent legal resident 
in the United States for 32 years, 
he was charged with the offense of 
capital sexual battery.** He entered 
a plea to a reduced charge of lewd 
and lascivious or indecent acts.*° 
After his conviction, the Immigra- 
tion and Naturalization Service in- 
stigated deportation proceedings 
against him.** The record estab- 
lished that during the plea colloquy 
the sentencing judge did not warn 
Mr. Perriello of the deportation con- 
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sequences of the plea.*’ The court 
held that threatened deportation 
resulting from a plea is a sufficient 
prejudice to meet the requirement 
of Rule 3.172.** Additionally, the 
court ruled that the signing of a 
written plea form which mentions 
understanding of deportation conse- 
quences does not meet the require- 
ments of the rule.*® The court must 
inform the defendant of deportation 
consequences in an oral plea collo- 
quy to comply with the rule.” 

The Perriello case exemplifies the 
critical importance of counsel’s un- 
derstanding of the deportation con- 
sequences for a foreign national of 
entering a plea to a deportable 
criminal offense. Apparently, Mr. 
Perriello entered a plea to a reduced 
charge without any knowledge of 
deportation consequences. This led 
to instigation of deportation pro- 
ceedings against a permanent resi- 
dent who had lived in the United 
States for 32 years. Mr. Perriello was 
very fortunate that his plea was set 
aside. 

Similarly, in Hen Lin Lin v. State, 
683 So. 2d 1110 (Fla. 4th DCA 1996), 
the Fourth District Court of Appeal 
held that use of a written plea form 
which notes the possibility of depor- 
tation does not comply with Rule 
3.172(c)(8) absent an oral plea col- 
loquy informing the defendant of the 
possible deportation consequences 
of a plea. 

Other district court cases in the 
state have not been as accommodat- 
ing to foreign national clients who 
have pleaded guilty to deportable 
offenses without benefit of a proper 
plea colloquy from the court. In 
Chaar v. State, 685 So. 2d 1037 (Fla. 
3d D.C.A. 1997), the Third District 
Court of Appeal upheld a plea of nolo 
contendere to possession of cocaine 
and drug paraphernalia charges 
even though the sentencing judge 
did not inform the defendant that 
the plea could have deportation con- 
sequences. The court reasoned that 
since Mr. Chaar voluntarily left the 
country under the threat of depor- 
tation, it was his own decision 
rather than a direct consequence of 
the plea.*! 

Another case adverse to the inter- 
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ests of a foreign national attempting 
to set aside a criminal conviction is 
Ross v. State, 705 So. 2d 1059 (Fla. 3d 
DCA 1998). In that case, the defen- 
dant alleged that the sentencing judge 
did not properly advise him of the 
deportation consequences of his plea. 
However, the court ruled that since 
the transcript of the proceedings was 
lost, the defendant was precluded 
from asserting that claim.** Further- 
more, the court held that Ross would 
not only have to assert “he would not 
have entered into the plea agreement, 
but in addition, that had he gone to 
trial, he probably would have been ac- 
quitted.”* 

As a result of the rules of law con- 
cerning setting aside a criminal con- 
viction, outlined in the above cases, 
counsel should take the following 
steps in representing a foreign na- 
tional client who has entered a plea 
to a “deportable offense”: 

1) Order and review the transcript 
of the plea colloquy to determine if 
the sentencing judge informed the 
client of the deportation conse- 
quences as required in Rule 
3.172(c)(8). 

2) If the sentencing judge did not 
so apprise the defendant, file a mo- 
tion to withdraw or set aside the 
plea as not freely and voluntarily 
given. 

3) At the hearing, be prepared to 
prove with ample documentation 
that as a direct consequence of the 
plea, the client is under threat of de- 
portation. That proof should satisfy 
the prejudice requirement of Rule 
3.172(i). 


Communicating with 
Foreign National Clients 

Representing a foreign national 
client for a criminal offense carries 
special challenges for defense coun- 
sel. There often are language barri- 
ers which can infringe on effective 
attorney-client communication. 
However, perhaps the most signifi- 
cant and least recognized dilemma 
is that the foreign national client 
likely originates from a country 
whose legal system is drastically 
different from the United States le- 
gal system. 

In order to facilitate more effec- 


tive attorney-client communica- 
tions, it is a wise practice for the 
defense counsel to gain an apprecia- 
tion of the basic differences between 
the United States legal system and 
those used in other countries. This 
will serve as a basis for counsel to 
focus on critical areas of distinction 
in order to fully explain to the for- 
eign national client all the rights 
granted a defendant in the United 
States legal system. This informa- 
tion will afford opportunity for the 
foreign national client to reach a 
more fully informed decision as to 
whether to plea or proceed to trial 
on the case. 

The civil law system is the most 
commonly used legal system in the 
world. Most foreign national clients 
come from countries which employ 
the civil law system. Two of the most 
important distinctions between the 
civil law system and the American 
common law system in the area of 
criminal law are the availability of 
a jury trial and the role of the judge. 
e Availability of jury trial 

The vast majority of civil law 
countries do not utilize jury trials 
in criminal cases.** Instead of the 
jury, cases are tried by a “mixed 
court” composed of a panel of pro- 
fessional and lay judges.* The votes 
of the lay judges have the same 
weight as those of the professional 
judges.* In contrast to the Ameri- 
can system, unanimity is not re- 
quired for a verdict.*’ For example, 
in Germany a two-thirds majority 
is required for a decree that disad- 
vantages the accused in a criminal 
trial with respect to the verdict or 
sentence.*® 

Lay judges are selected for a spe- 
cific term, often four years, in which 
they hear a number of cases, sitting 
for several days a year.** There is no 
right to “peremptory challenges” to 
either professional or lay judges.” 
Therefore, in civil law countries 
there is no extensive process analo- 
gous to voir dire in the United 
States.*! 

Since civil law countries don’t uti- 
lize jury trials in criminal cases, it 
is important for counsel to explain 
to the foreign national client that 
unique American right. Care should 


24 THE FLORIDA BAR JOURNAL/JUNE 1999 


be taken to inform the foreign na- 
tional client of how the jury is se- 
lected and the role of the jury. It 
should be stressed to the client that 
the jury, not the judge, will be de- 
ciding the facts of the case. Only 
then will the foreign national client 
be in a position to assess whether 
he or she wants to take the case to a 
jury trial. 
e The role of judges 

The role of the judge in the civil 
law system is quite distinct from the 
judge’s role in the American system. 
Apart from deciding the merits of 
the case without the benefit of a jury, 
a trial court in the civil law system 
also conducts the trial and discov- 
ery of evidence differently. It is said 
that trial judges in civil law coun- 
tries are “inquisitorial” compared to 
their American counterparts.” This 
means, unlike the American system, 
judges in the civil law system ac- 
tively participate in the questioning 
of witnesses and generally take a 
more active role in “fact gathering.” 
For example, in Germany the trial 
judge has the responsibility of de- 
termining the order of proof, exam- 
ining the witnesses, creating a short 
record of witness testimony, and se- 
curing the testimony of expert wit- 
nesses if necessary.’ In France, the 
presiding judge calls the witnesses 
that the parties have designated in 
advance.™ The presiding judge often 
summarizes the evidence prior to 
the start of deliberations.© There- 
fore, there is less partisan partici- 
pation, examination, and cross-ex- 
amination of witnesses. As a result 
some commentators have concluded 
that in civil law countries the trial 
process is less adversarial than in 
the United States with respect to 
the “fact finding” function.*® 

In explaining the differing roles 
of judges and discovery process to 
the foreign national client, it is im- 
portant to emphasize that a defen- 
dant in the American system has 
greater latitude to discover and 
present evidence in court. An Ameri- 
can defendant has the right to take 
sworn depositions of all state wit- 
nesses and to have counsel fully 
cross-examine all witnesses called 
to testify at trial. Those rights do not 


hs 


exist or are very limited in civil law 
countries. The foreign national cli- 
ent will be unaware of these impor- 
tant rights unless informed during 
attorney-client consultation. 


Conclusion 

The representation of a foreign 
national client requires that the 
defense counsel learn the basic laws 
concerning the deportation conse- 
quences of a conviction. Armed with 
that information, counsel can effec- 
tively represent the best interests 
of his or her client. Knowledge in 
this area will enable the defense 
counsel to engage in “the preventa- 
tive practice of law” and shield the 
foreign national client from the dev- 
astating consequences of igno- 
rance—deportation from the United 
States. O 
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The Land Mine of the 
Federal Rules of Evidence— 


Rule 806 


by Mark R. Eiglarsh 


ou’re trying a case in federal court. Your cli- 

ent is accused of robbing a NationsBank with 

two other young males. They all were armed 

with guns and wore disguises. Most of the 25 
primarily elderly patrons were horrified and will “never 
forget that day” as long as they live. 

This isn’t the first time you’ve tried this case. The first 
trial ended in a hung jury. The second trial, which fea- 
tured a more senior prosecutor, also failed to yield a 
unanimous verdict. For the third trial, the government 
brings in yet another prosecutor. This one’s also a sea- 
soned veteran. Entering the courtroom, the “Crusher” of 
the prosecutor’s office gives you an “I must break you” 
stare, making it very clear that this time, “You will lose.” 
Both sides are looking for some edge in order to bring 
this time-consuming and physically draining battle to a 
conclusion. 

The government presents its case and rests. Then, you 
put on your case. Your final piece of evidence comes from 
a nurse who works for the federal detention center and 
who examined your client on the day of his arrest. Her 
testimony is important because it concerns a collateral 
matter that has arisen during the trial. The nurse testi- 
fies that upon his entry into the jail, the defendant com- 
plained of injury to his right eye that occurred during 
his arrest. The government objects to the evidence, claim- 
ing it is hearsay. You respond by citing Fed. R. Evid. 803(4) 
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that allows into evidence, as an exception to the hearsay 
rule, statements given for the purpose of medical diag- 
nosis or treatment. You win on that point. The nurse’s 
testimony is allowed. With that said, you confidently rest 
your case. The government indicates it, too, has no addi- 
tional evidence to present in rebuttal. 

But then it happens. A moment that you will never 
forget. One that you will replay in your head numerous 
times after the case concludes. 

After the prosecutor’s announcement that he has no 
additional evidence to present, one of his many comrades 
who were watching the trial rushes up to him pointing 
anxiously at a portion of his rule book. They converse for 
several seconds. Sounding unsure of himself, the pros- 
ecutor then announces, “Judge, I think we have addi- 
tional evidence to present.” He then announces that in 
light of the nurse’s testimony, “the government seeks to 
introduce the defendant’s entire criminal history” (eight 
prior felonies) to the jury. You are calm because his re- 
quest sounds ludicrous and desperate. He cites “Rule 
806.” The judge pulls out her rule book. She reads and 
then slowly nods her head up and down. The nods be- 
come more pronounced and it actually appears that the 
judge believes there is some support for the prosecutor’s 
request. “No way,” you think. Could this really be hap- 
pening? 

Well, it can and it did. Does your client’s lengthy crimi- 
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nal history get presented before the 
jury under the above discussed sce- 
nario? The answer, unfortunately for 
one defendant, was “yes.” 


The Argument 

Fed. R. Evid. 806 provides in 
part: 
When a hearsay statement, or a state- 
ment defined in Rule 801(d)(2)(C),(D), or 
(E), has been admitted in evidence, the 
credibility of the declarant may be at- 
tacked, and if attacked may be sup- 
ported, by any evidence which would be 
admissible for those purposes if the 
declarant had testified as a witness. 


The government’s argument to 
the judge commenced with the un- 
disputed fact that the defense intro- 
duced a hearsay statement by ad- 
mitting the nurse’s testimony into 
evidence. The nurse’s testimony con- 
sisted of what the defendant told her 
on the day of his arrest. Therefore, 
the defendant’s credibility at the 
time he made the statement to her 
was called into question. The gov- 
ernment argued that pursuant to 
Rule 806, they should be permitted 
to attack the defendant’s credibility 
the same way as if he had taken the 
stand and testified on his own be- 
half. Therefore, they sought to im- 
peach his credibility by introducing 
the fact that the defendant had been 
previously convicted of a felony 
eight times. 

The court allowed the priors to 
come into evidence holding that the 
admission survived the 403 balanc- 
ing test, believing that the evidence 
would be more probative than preju- 


dicial. The court did, however, give 
a limiting instruction to the jury 
that the prior convictions were only 
to be considered for the purpose of 
assessing the defendant’s credibil- 
ity at the time that he made the 
statements, and not as proof of his 
guilt for the bank robbery. 

Not surprisingly, once the jury 
heard about the defendant’s numer- 
ous contacts with the system, he was 
convicted. For the government, the 
third time was the charm. 


The Law 

In United States v. Lawson, 608 
F.2d 1129 (6th Cir. 1979), the defen- 
dant was convicted of uttering and 
possessing counterfeit money. Dur- 
ing his trial in which he did not tes- 
tify, Lawson’s attorney cross-exam- 
ined a Secret Service agent who 
testified on behalf of the govern- 
ment in order to bring out testimony 
that Lawson had consistently de- 
nied involvement in any criminal 
misconduct. Additionally, Lawson’s 
attorney introduced a written state- 
ment in which Lawson denied all 
involvement in the counterfeit 
activities. 

The court held that by introduc- 
ing these hearsay statements into 
evidence, his attorney made 
Lawson’s credibility an issue in the 
case the same as if Lawson had 
made the statements while testify- 
ing himself. Therefore, evidence 
which would have been admissible 
to impeach Lawson if he had testi- 
fied was admissible for this purpose. 


Rule 609(a) of the Federal Rules of 
Evidence permit prior felony convic- 
tions to be introduced in order to 
impeach the declarant. The court 
allowed Lawson’s priors into evi- 
dence with the limiting instruction 
that the evidence of the prior con- 
victions was to be considered only 
regarding the issue of the 
defendant’s credibility. 

The same conclusion was reached 
by the court in the United States v. 
Noble, 754 F.2d 1324 (7th Cir. 1985). 
In that case, the defendant was con- 
victed after jury trial of conspiracy 
to distribute counterfeit money. At 
trial, Noble’s attorney introduced a 
taped conversation between an 
agent and the defendant during 
which the agent posed as a counter- 
feit distributor. During the conver- 
sation, the agent attempted to con- 
vince the defendant to continue with 
the counterfeiting operation. On the 
tape, the defendant denied on four 
or five occasions any knowledge of 
counterfeiting operations. The gov- 
ernment then sought to impeach the 
defendant’s statements by introduc- 
ing the defendant’s prior conviction 
for counterfeiting. The district court 
allowed the prior conviction to be 
placed into evidence pursuant to 
Fed. R. Evid. 806 and 609(a)(2). The 
court, citing Lawson, held that when 
Noble’s counsel introduced the 
taped conversation into evidence 
containing the defendant’s exculpa- 
tory hearsay statements, the de- 
fense counsel made the defendant’s 
credibility an issue. Therefore, pur- 
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suant to Fed. R. Evid. 806, the 
defendant’s prior conviction was 
properly admitted. 

The 11th Circuit has addressed 
Rule 806 as well. In United States v. 
Bovain, 708 F.2d 606 (11th Cir. 
1983), Bovain was charged along 
with codefendants Brown, Finch, 
Rickett, and Thorton with unlawful 
distribution of and conspiracy to dis- 
tribute heroin in violation of 21 
US.C. §§841(a)(1) and 846 (1976). At 
trial, the government called John 
Nichols to the witness stand. He 
agreed to cooperate with the govern- 
ment after pleading guilty for his 
involvement in the conspiracy. 
Nichols testified as to out-of-court 
statements made by Finch concern- 
ing Rickett’s drug activity. Neither 
Rickett nor Finch testified. Rickett 
then introduced certified records of 
Finch’s prior theft and narcotics con- 
victions. Finch argued that the trial 
court had erred by admitting his 
prior convictions. He maintained 
that this was impermissible charac- 
ter evidence. 

The court of appeals affirmed. 
Bovain, 708 F.2d at 613. It found 


that Finch was a hearsay declarant 
and, thus, his testimony could be 
treated as if he had taken the wit- 
ness stand himself. It noted that the 
district court had properly in- 
structed the jury that evidence of 
Finch’s convictions could be used to 
discredit the accuracy of his out-of- 
court statements, but that the prior 
crimes could not be considered as 
evidence of Finch’s guilt on the 
charges in the indictment. Jd. 

A different ruling was reached by 
the court in United States uv. 
Robinson, 783 F.2d 64 (7th Cir. 1986). 
The court reaffirmed that a defen- 
dant in general is allowed to impeach 
the credibility of a nontestifying co- 
conspirator with evidence of prior 
crimes. Id. at 67. However, the court 
noted that problems are created 
when the coconspirator/declarant, 
whose credibility is subject to attack 
by evidence of prior crimes, also is a 
codefendant. Under these circum- 
stances, there is a danger that the 
prior crimes evidence will prejudice 
the codefendant’s presumption of in- 
nocence. Jd. The court noted that 
such evidence generally is inadmis- 
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sible to show the character or guilt 
of a codefendant. Id. 

To accommodate the competing 
interests, the court balanced the 
value to each codefendant of being 
able to impeach the credibility of the 
others against the prejudice to each 
of having his criminal history dis- 
played before the jury. Jd. The court 
chose to protect the defendant’s pre- 
sumption of innocence by prevent- 
ing the impeachment with evidence 
of prior convictions. Id. 

Rule 806 also can be extremely 
helpful for the defense in many in- 
stances. For example, when the gov- 
ernment introduces at trial state- 
ments of nontestifying coconspirators, 
the defense should be able to intro- 
duce the coconspirator’s prior records 
to impeach their credibility. Also, 
when a state prosecutor introduces 
statements of a nontestifying domes- 
tic violence “victim” through a testi- 
fying law enforcement officer, Fla. R. 
Evid. 90.806 (the state’s counterpart 
to Fed. R. Evid. 806) may open the 
door to impeach that “victim’s” cred- 
ibility by permitting the introduction 
of not only his or her criminal history 
but also evidence of his or her bad 
reputation. 


Conclusion 

Of all the rules contained within 
the Federal Rules of Evidence, Rule 
806 can be one of the most devastat- 
ing for defendants. It can be a land 
mine that explodes during trial and 
can significantly affect the verdict of 
your client’s case. On the other hand, 
Rule 806 may serve as the vehicle to 
the introduction of impeachment 
evidence that could lead to an acquit- 
tal. Knowing of its existence and 
understanding how it can hurt or 
help your case is essential. U 


Mark R. Eiglarsh served as a 
prosecutor with the Miami-Dade County 
State Attorney’s Office from 1992 to 1996. 
From 1996 to present he has worked with 
the law firm of Robbins, Tunkey, Ross, 
Amsel, Raben & Waxman, PA., in Mi- 
ami, concentrating in both state and fed- 
eral criminal defense and forfeiture mat- 
ters. 
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Sections and Divisions 
The Florida Bar 


Administrative Law 

During this past year, the Administrative Law Section 
continued its growth mode and provided quality services 
to its members in the areas of continuing legal educa- 
tion and publications. 

Building on the section’s growth in the previous year, 
the Administrative Law Section now has more than 1,050 
active members. We have been successful in including 
new names and faces in the section activities, particu- 
larly in CLE activities. A conscious effort has been made 
to provide CLE programs that contain a diversity of view- 
points, including those of private practice lawyers, agency 
lawyers, administrative law judges, and appellate judges. 
Lisa Nelson and Donna Blanton get the major credit for 
the CLE programs this year. 

The Pat Dore Administrative Law Conference this fall 
was attended by approximately 225 people. Titled, “What 
the Dickens Is Going On?,” this series of panel presenta- 
tions cleverly weaved together Dickens titles (e.g., Oliver 
Twist, Great Expectations, and A Tale of Two Cities) with 
administrative law issues (e.g., variances and waivers, 
alternative procedures, and comparisons of federal and 
Florida administrative law, respectively.) The use of panel 
members who were “in the trenches” greatly enhanced 
the practical value of the program. 

In addition, in Tallahassee we had an Administrative 
Law Breakfast Series, with members leading discussions 
on some of the hot issues in administrative law right 
now, including declaratory statements, variances and 
waivers, exceptions to uniform rules, bid protests, and 
intervention. The attendance at these early morning 
gatherings ranged from 25 to 65 and were very well re- 
ceived. In addition, this section cosponsored a CLE semi- 
nar with the Government Lawyer Section on public 
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records and Sunshine Law issues. A seminar was given 
in two large audiences in Tampa and Tallahassee on suc- 
cessive days. Finally, the Public Utilities Law Commit- 
tee again sponsored the excellent ethics seminar for 
Public Service Commission practitioners in May. 

In keeping with the standard of excellence for this sec- 
tion, our publications have continued to provide a great 
service. Charles Stampelos served as the publications 
chair, assisted by newsletter editor Elizabeth McArthur 
and the coordinator of Bar Journal articles Robert C. 
Downie II. Through both avenues of publications, the 
section has maintained an active dialogue concerning 
the changes, both legislative and case-law-engendered 
in administrative law, providing a forum for various views 
on the effect of the various enactments and rulings com- 
ing down. A special thanks goes to Seann M. Frazier for 
his thorough and lively “Case Notes, Cases Noted, and 
Notable Cases” in each newsletter. 

As general counsel for the Governor, Dan Stengle (our 
chair-elect) continued to involve members of this section 
in reviewing current trends in administrative law, al- 
lowing us to provide input as to the effect of specific pro- 
posals. Linda Rigot and Bill Williams continued to serve 
ably in monitoring actions by the Governor and Cabinet 
with regard to the request for exceptions to the uniform 
rules and in monitoring legislative initiatives. 

This is a wonderful section with which to work. There 
are so many people who are willing to give of their time 
and talents to the various projects of the section that it 
is an honor to serve as the chair. I trust that the section 
will continue to strive for a balance of views on adminis- 
trative law from both the private and public sectors and 
to present a diversity of opinions on what has been done 


Joe McFadden 


and what should be done to im- 
prove the Administrative Proce- 
dures Act with the goal of better 
serving the citizens of Florida. I 
would be remiss if I did not thank 
Jackie Werndli, our section admin- 
istrator, for her constant capable 
and cheerful assistance with all of 
the various projects. 

M. CATHERINE LANNON 

Chair 


Appellate Practice 
and Advocacy 
The newest section of The Florida 
Bar matured greatly during the past 
year. Membership grew to more 
than 1,000 members for the first 
time in our six-year history. One at- 
traction which helps our recruit- 


participants wrote briefs, presented 
oral argument, and interacted with 
judges to develop their appellate 
skills. Tom Hall spent countless 
hours developing and chairing the 
three-day workshop, working with 
Jan Majewski of Stetson and section 
CLE Chair Jack Aiello. The work- 
shop featured a faculty including 
retired Justice Stephen Grimes; 
Judges Chris Altenbernd, Jacqueline 
Griffin, Larry Klein, John Scheb, 
William Van Nortwick, Martha 
Warner, and Peter Webster; former 
Judge Dan Pearson; section past- 
chair Tom Elligett; and Barbara 
Green. The program received excel- 
lent reviews from the participants 
and faculty, will be repeated in July, 
and should be a permanent activity 


Membership in the newest Bar section 
grew to more than 1,000 members for 
the first time in its six-year history. 


ment effort is that our section, un- 
like most others, offers programs 
and services for attorneys whose 
practices include virtually all sub- 
ject matter areas: civil, criminal, 
family, administrative, commercial, 
and others. Our membership and 
leadership includes representatives 
from small offices and big firms 
alike, civil and criminal practitio- 
ners, government lawyers, and 
judges from all appellate courts in 
Florida and the 11th Circuit. We 
expect to continue to grow in num- 
bers as Florida lawyers discover the 
benefits we offer. Even those who are 
active members of other sections 
find lots to like with us. 

Programs and seminars sponsored 
by the Appellate Practice and Advo- 
cacy Section continued to grow and 
develop during the past year. After 
more than one year of preparation, 
the section cosponsored with Stetson 
College of Law our most innovative 
program: the Appellate Practice 
Workshop. Rather than listening to 
lectures about appellate practice, the 


for the section. 

CLE Chair Jack Aiello and his 
committee excelled with their slate 
of seminars during the year. Sev- 
enty-three lawyers attended the live 
version of our flagship seminar in 
Tampa on October 29, etitled “May 
it Please the Court—Hot Topics in 
Appellate Practice.” Counting the 
videotape replays, more than 150 
learned from a faculty of all appel- 
late judges: Judges Antoon, Benton, 
Cope, Fletcher, Fulmer, Northcutt, 
and Polen. The board certification 
review course was held on February 
5 in Tampa and attracted most ap- 
plicants for certification who are 
taking the exam this year, as well 
as others who attended without hav- 
ing applied for certification. 

The Appellate Practice and Advo- 
cacy Section is planning seminars 
cosponsored with other sections, in- 
cluding the Trial Lawyers Section 
and Family Law Section. A steering 
committee cochaired by Steve Stark 
and Robert Glazier is working with 
the trial lawyers to develop a pro- 
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gram of interest to members of both 
sections. That seminar is tentatively 
planned for October 1999. The Fam- 
ily Law Section and our section have 
a joint seminar planned for Septem- 
ber 1999 in both Miami and Tampa 
on successive days, and hope to have 
at least one Supreme Court justice 
as a speaker. That seminar is being 
organized by Debbie Sutton. 

Other activities of the section in- 
clude our ongoing publications pro- 
gram. Our quarterly journal, The 
Record, continues to educate and 
inform our members. Our section 
submits articles regularly to the Bar 
Journal which are of interest to ap- 
pellate lawyers and others who 
handle an occasional appeal. We 
also continue to publish the section’s 
Florida Appellate Practice Guide, 
which is the single best source for 
information about the appellate 
courts statewide and their local pro- 
cedures. 

Last but not least, our section con- 
tinues to work closely with the ap- 
pellate judges and their courts in 
matters of mutual interest to judges 
and lawyers alike. Issues such as the 
need for more appellate judges and 
courts, judicial evaluation proce- 
dures, and the development of tech- 
nology in our field are some of the 
examples of ongoing matters of mu- 
tual interest and concern. We are 
honored to have the active partici- 
pation in our section of judicial rep- 
resentatives from all the appellate 
courts in Florida and the 11th Cir- 
cuit, and the section offers a medium 
for two-way communication on im- 
portant issues and a base of support 
for solutions which a consensus sup- 
ports. Thanks to our judicial mem- 
bers for all of your help and partici- 
pation. 

Roy D. Wasson 
Chair 


Business Law 

The section’s year was jump- 
started by our record-setting annual 
retreat in Naples in September—at 
which members attended meetings 
of committees, attended an enter- 
taining and cutting-edge seminar on 
practice development by Julie 
Eichorn of Texas (“How Small Firms 
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Attract Big Clients”), attended an 
update on section legislative initia- 
tives, heard House Speaker John 
Thrasher discuss his agenda of mak- 
ing Florida a more business-friendly 
state, attended the section’s execu- 
tive council meeting, played in our 
annual golf and tennis tournaments, 
and otherwise enjoyed the ambiance 
of Naples’ Ritz-Carlton. 

At the retreat we also had the in- 
augural meeting of the section’s 
Bankruptcy Judicial Liaison Com- 
mittee. Conceived of by past Chair 
Roberta Colton and nurtured by 
Brian Gart and Mindy Mora (chairs 
last year and this year of the Bank- 
ruptcy/UCC Committee), the BJLC’s 
initial session included animated 


the section’s service to its members 
this year was the publication of the 
section’s newest edition of the Stan- 
dards for Opinions for Florida Le- 
gal Counsel for Business and Real 
Estate Transactions. This edition 
includes a new section VII regard- 
ing secured transaction opinions, 
prepared under the leadership and 
hard work of Dave Felman of Tampa. 

The section’s legislative program 
was in high gear this year under the 
leadership of Legislative Chair John 
Emmanuel. Our legislative initia- 
tives included revision of post-judg- 
ment debt collection remedies, 
modifications of the Limited Liabil- 
ity Company Act and the Revised 
Uniform Partnership Act, revisions 


The BJLC’s initial session included 
animated discussion among bankruptcy 
judges and practitioners from the section. 


discussion among bankruptcy judges 
from each of the three bankruptcy 
courts in Florida and practitioners 
from the section on practice issues 
facing bankruptcy courts in Florida. 
The BJLC continued the dialogue at 
the section’s January meeting in Mi- 
ami. The forum provided by the BJLC 
initiative is a good example of the ser- 
vice our section provides to our mem- 
bers and the Bar. The section owes 
much gratitude to Judge Karen 
Jennemann of Orlando, who is a judi- 
cial representative member of the 
section’s executive council, and whose 
leadership and support were funda- 
mental to the creation of the BJLC. 

Because of the materiality of 
Judge Jennemann’s contribution to 
the section, the council this year 
invited a second judicial represen- 
tative to join the council, Judge Wil- 
liam Van Nortwick, a member of the 
First District Court of Appeal in Tal- 
lahassee. Judge Van Nortwick, a 
long-time member of the section, 
was a prominent transactional prac- 
titioner in Jacksonville before join- 
ing the First DCA. 

Another prominent example of 


of Article 5 of the UCC, the creation 
of a centralized filing for judgment 
liens on personal property—and 
several others. 

In addition to our legislative ef- 
forts, the section’s eight substantive 
law committees provided many CLE 
opportunities to our 4,000 members, 
including the section’s flagship View 
From the Bench Seminar. Russ 
Blain, CLE chair, led a special ef- 
fort this year which significantly im- 
proved the quality of all the section’s 
CLE offerings. 

As this report goes to press we are 
on the eve of our April executive coun- 
cil retreat, where we will hear the re- 
sults of our efforts in the current leg- 
islative session and begin plans for 
next year. To the extent anyone actu- 
ally reads these reports (it must be a 
slow afternoon), we are pleased to con- 
clude that the Business Law Section 
has had a productive year. Our chair- 
elect, Howard Berlin, has been an im- 
portant part of that leadership, and 
the section will be in good hands next 
year. 

STEPHEN D. Busey 
Chair 
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Elder Law 

“Find something you love and live 
a life that shows it.” This should be 
the motto of an elder law attorney. 
It is so easy to love what we do be- 
cause we know that we are helping 
people solve personal crises and the 
satisfaction of that experience is im- 
measurable. The members of the 
section continue to grow profession- 
ally and personally, and with that 
growth our ability to help our cli- 
ents increases also. 

Continuing Legal Education. The 
continuing legal education provided 
by the section is beyond compare. 
This year we had eight seminars 
which were very well attended and 
great fun. The quality of the present- 
ers and the topics were extraordi- 
nary. In this area the section lead- 
ership continues to develop cutting 
edge seminars, as well as provide 
basic information for the attorney 
new to our area of the law. Our first 
“Un-Program,” where participants 
met in small groups and discussed 
office practice and substantive is- 
sues, was well received and will be 
held again in December. There were 
more than 80 in attendance at the 
second elder law certification review 
course, even though only seven 
people were taking the test for cer- 
tification. Many of our section 
events were made possible because 
of corporate sponsors. Thanks to the 
sponsors we were able to have won- 
derful dessert receptions, special 
luncheons, and receptions at many 
of our section events. Having these 
events allows time for networking, 
which is one of the most rewarding 
aspects of participating in section 
events. 

Legislation. The section sponsored 
our second Legislative Day in Octo- 
ber. Several section members went 
to Tallahassee to meet with the staff 
of several legislators and the staff 
of many of the government agencies 
that we work with on a daily basis. 
Creating working relationships 
with these individuals is allowing 
the section to have a higher profile 
and to be able to effect positive 
change for our clients. In the last 
three years our members have be- 
come much more involved in moni- 
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toring legislation, providing techni- 
cal assistance, and in several in- 
stances, obtaining the necessary 
approval to lobby certain issues. The 
1999 Legislature confronted a wide 
variety of proposed legislation that 
impacted our clients. The Legisla- 
tion Committee was actively in- 
volved with the following bills: aug- 
mented estate, nursing home 
resident rights, proposed changes to 
Ch. 765, proposed changes to the 
public guardianship statute, tort 
reform as it related to nursing home 
negligence, proposed changes to the 
Medicaid recovery statute, and 
many others. 

Bylaws. The section was established 
in 1991 and over the years it became 
evident that our bylaws needed a 


mation provided in those orders has 
been invaluable to attorneys prac- 
ticing in the area of Medicaid eligi- 
bility and discharge planning. 
Brooks Commission. The presi- 
dent of The Florida Bar appointed a 
member of our executive board as 
the Bar’s representative on the 
Brooks Commission. The commis- 
sion was charged with surveying the 
residents of Florida regarding their 
wishes as to advanced directives 
and to elicit what changes they 
would like to have made to Ch. 765. 
Having a representative on the com- 
mission has given the section a lot 
of publicity and allowed us to de- 
velop relationships with other indi- 
viduals around the state who are 
concerned with end-of-life decisions 


We currently have 80 experienced 
attorneys assisting section members who 
requested a mentor. 


major overhaul. New bylaws were ef- 
fective in February after approval by 
the Board of Governors. 

Newsletter. Several years ago the 
section leadership decided to retain 
the services of a professional editor 
to assist the member editor in the 
production of the newsletter. What 
a difference that made! For the last 
few years we have been provided 
with an excellent newsletter full of 
substantive information, as well as 
news of the membership. 

Liaisons. Numerous members of 
the section serve as our liaisons to 
other groups. Some are Bar-affili- 
ated; others are not. These individu- 
als create a means of developing 
close working relationships with 
other disciplines. 

Fair Hearing Orders. For several 
years I had tried to get copies of all 
of the fair hearing decisions regard- 
ing Medicaid and nursing home is- 
sues. One of our members not only 
found out how to get copies of these 
orders, but agreed to distribute 
them to the members of the section 
who chose to order them. The infor- 


for the people of Florida. 

Mentoring Program. In 1997 the 
section started a mentor program. 
Experienced members are assigned 
to another member of the section as 
to a specific area of the law. We cur- 
rently have 80 experienced attor- 
neys assisting section members that 
requested a mentor. 

Technology. As reported last year, 
the section has a website at 
www.els-flabar.org and I encourage 
you to check it out. 

Outreach. For the past three years 
the section sponsored a booth at the 
Florida Council on Aging meeting. 
We also sponsored an event at the 
Silverhaired Legislature. Participa- 
tion in these events and others con- 
tinues to give name recognition to 
the section, and creates an aware- 
ness of why having an elder law at- 
torney represent you is important. 

Substantive Committees. There 
are currently 11 substantive com- 
mittees of the section. They include: 
home and community programs, 
exploitation, guardianship, estate 
planning, ethics, government ben- 
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efits, Medicaid, disability trusts, and 
health care decisions. The commit- 
tees provide information for the leg- 
islative chair, help develop continu- 
ing education programs, and provide 
articles for the newsletter. Without 
the leadership of the chair of each 
committee, the section could not 
function. 

As with any organization, the 
leader is only as good as the people 
who surround him or her. Special 
thanks to the individuals who 
served on the executive board. These 
individuals have served tirelessly. 
They each have a special talent that 
they bring to the board and the sec- 
tion membership is fortunate to 
have such capable and caring lead- 
ers. This year was a very difficult 
one for me because of the sudden 
death of my mother, and each of 
these people made sure that the 
business of the section ran smoothly 
even when I was not available. 

Thanks to all for a wonderful ex- 
perience. I wish I had space to name 
everyone who has worked so hard, 
but they only allotted us so much 
space! The following statement from 
attorney Marvin Kary sums up my 
feelings regarding my year as chair: 
“One of the true joys of being a law- 
yer, and one of the greatest satisfac- 
tions that you can achieve, in addi- 
tion to that which comes from 
believing that you have been a good 
lawyer to your clients, is the satis- 
faction that comes from being an 
active participant in professional or- 
ganizations, where you can truly 
educate your fellow lawyer, advance 
the standards and qualities of our 
profession, improve the public good, 
and in the course of which, you are 
able to develop close personal 
friendships with men and women, 
who are not only fine lawyers, but 
also extraordinary human beings.” 
JULIE OSTERHOUT 
Chair 


Entertainment, Arts 
and Sports Law 
Today, the Entertainment, Arts 
and Sports Law Section is over 800 
strong—one of the youngest, fast- 
growing sections of The Florida Bar. 
This year the executive council, com- 


firm’s representation in 
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mittee chairs, and members have 
been busy and productive. 

Both EASL events sponsored 
early in the fiscal year—the annual 
retreat at the Boca Raton Resort on 
September 4-7 and the Tri-State 
Seminar in Acapulco from Novem- 
ber 4—11 were fun, informative, and 
well attended. 

In October the section held the 
first of many luncheons statewide; 
David Bercuson and Carolyn 
Herman were well received in Jack- 
sonville at a presentation titled Rep- 
resenting Talent in the Music Indus- 
try. In November Charles Lichtman, 
an author and fellow attorney, spoke 
at an EASL luncheon at the Hyatt 
Regency in Miami on his recent pub- 


line with EASL, making it possible 
to keep each appraised of section 
activities on a daily basis. 

In connection with one of the 
section’s major goals for the year, 
EASL has commenced liaisons and 
relations with other entertainment 
associations, industries, and organi- 
zations, including entertainment 
accounting organizations, the 
Florida Motion Picture and Televi- 
sion Association, and the University 
of Miami Entertainment and Sports 
Committee. Along that vein, this 
year the section approved affiliate 
memberships for nonlawyer profes- 
sionals associated with the enter- 
tainment and sports industries. 

In addition to the section news- 


The section approved affiliate 
memberships for nonlawyer professionals 
associated with the industries. 


lications, The Last Inauguration and 
“Legal Issues Related to Helping 
Your Client Publish a Novel.” Joel 
Levine, a former independent film 
producer, and a Harvard law gradu- 
ate, spoke to a sell-out crowd at a 
luncheon entitled A How-To Primer 
on the Entertainment Business: 
Protecting Clients, Building a Prac- 
tice and Ethical Hotspots held in 
Miami in February. David Ellis once 
again graciously agreed to present 
the Eighth Annual Update on Intel- 
lectual Property and Cyberspace Is- 
sues for 1999 in April in Tampa. 
EASL member Stan Soocher will 
present Entertainment Law: The 
Year in Review on October 22 in 
Miami. 

Thanks to the extraordinary ef- 
forts of Elliot Zimmerman, EASL 
has not only its own website, but 
also—call me biased—the best site 
of any hosted by the Bar. Check it 
out: our address is www.easl.net. 
Similarly in the world of cyberspace, 
through the tireless energy of our 
new administrator, Angela Froelich, 
virtually every committee chair and 
executive council member is now on- 


letter, EASL will publish two ar- 
ticles with the Bar Journal. The 
first, written by Michael L. Buckner, 
titled “University Liability In 
Florida When Coaches Refer Stu- 
dent Athletes to Sports Agents: A Fi- 
duciary Approach” was published in 
April. The second article, by Rachel 
Camber (edited by Joseph Fleming) 
and titled “A Visual Art Law You 
Had Better Not Overlook” appeared 
in May. Also, EASL, under the edi- 
torial guidance of Ted Curtis, has 
undertaken a multiyear project to 
write and publish a continuing le- 
gal education book on various tips 
and issues relating to the practice 
of law in the entertainment and 
sports industries. 

Through the efforts of Carolyn 
Herman, Julee Milham, and Andy 
Peretz, EASL received its approval 
from the Board of Governors to pro- 
ceed with lobbying efforts for its 
proposed amendments to the talent 
agency statute. Similarly, Rich 
Brown has been actively represent- 
ing EASL interests relating to the 
development of a new entertain- 
ment industry commission, and re- 
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lated legislation. 

Last, but certainly not least in ef- 
fort or quality, EASL’s seminar cal- 
endar is as good as it gets. Once 
again, the fearsome four—Curtis, 
Friedman, Krainin, and Siegel—or- 
ganized the always successful 
Sports Law ’99: Issues for the Next 
Century.”The seminar was held in 
April in Sunrise, home of the Florida 
Panthers. 

Many thanks must also go to Ri- 
chard Rappaport, who is chairing a 
TV production seminar, the likes of 
which has never been organized by 
the section. The First Annual Legal 
Symposium on The World of Film 
and Television held last month in 
Miami included renowned produc- 
ers, lawyers, managers, agents, and 
artists from around the globe. A 
music seminar is in the works for 
September, and the annual South- 
ern Regional Entertainment and 
Sports Law Seminar is set for No- 
vember (tentatively scheduled for 
Costa Rica). 

Thanks to the assistance and ef- 
forts of many more than I have 
space to acknowledge in this report, 
EASL has or will accomplish all of 
its goals, and more, set for the 1998— 
99 year, while maintaining one of its 
primary objectives—keeping it en- 
tertaining! 

KIMBERLY D. KoLBack 
Chair 


Environmental and 
Land Use Law 

The Environmental and Land Use 
Law Section Executive Council and 
committee members have been hard 
at work again this year providing 
excellent service to section mem- 
bers, the Bar, and the public. Of par- 
ticular note are the activities of the 
following section committees: 
¢ The CLE Committee, chaired by 
John Fumero, held several excellent 
seminars and workshops, including 
Environmental Crimes on January 
21, chaired by George Gramling, 
Chris McAliley, and Gary Winston; 
The Fifth Annual Public Interest 
Environmental Conference on Feb- 
ruary 25-27 in Gainesville, chaired 
by Tom Ankersen and Stephanie 
Mairs; Current Issues and Contro- 


Join the Celebration! 


June 23-27 
Boca Raton Resort & Club 


The 50th Anniversary of The Florida Bar will be kicked off 
in a special ceremony Friday, June 25 during the 
General Assembly of the Annual Meeting 


Featuring 


¢ A Procession of Florida Justices, Chief Judges, 
and Past Presidents of The Florida Bar 


e Reflections on the History of the Bar by Past Florida Bar and 
ABA President Chesterfield H. Smith 


e State of The Florida Bar Address by President Howard C. Coker 


e Installation of Incoming Bar Officers 
President Edith G. Osman 
President-elect Herman J. Russomanno 


RUSSOMANNO 


Registration information may be found in the Bar News, the May Journal, or on-line at www.FLABAR. org. 
Bar members are not required to register in order to attend the June 25 General Assembly and Ceremonial Session. 
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versies in Environmental Land Use 
and Local Government Law on 
March 12 in Ft. Lauderdale, chaired 
by Maribel Nicholson-Choice; Urban 
Policy in the Bush Era: What’s Next 
for Growth Management on Recre- 
ational Boating and the Environ- 
ment on May 21 in Ft. Lauderdale, 
chaired by Richard Hamann and 
Tom Ankersen; and Challenges of 
Urban Redevelopment of Environ- 
mentally Impacted Properties on 
June 24 in Boca Raton, chaired by 
Michelle Williams, David Ashton, 
and John McNally. 

e The Affiliates Committee, under 
the leadership of Joel Balmat, con- 
tinued to involve nonlawyer mem- 
bers in section programs, including 


section executive council, committee 
chairs, and members for their dedi- 
cation and service to the section, the 
Bar, and the public. I would also like 
to thank our section administrator, 
Jackie Werndli, for her hard work 
and support throughout the year. I 
am confident that the section lead- 
ers who follow me will continue to 
maintain and further improve sec- 
tion programs. 

A. DEMEO 

Chair 


Family Law 
The Family Law Section has had 
to address many challenges as we 
approach the millennium. The sec- 
tion, as the fourth largest section of 


The Affiliates Committee continued 
to involve nonlawyer members in section 
seminars, workshops, and publications. 


section seminars, workshops, and 
publications. 

e Another exciting section initiative 
was led by Tim Smith, chair of the 
CLE Treatise Committee, who con- 
tinued his work on producing the 
new and improved section treatise. 
e Chair-elect Larry Sellers also led 
a number of initiatives including an 
ongoing review of seminars and 
workshops, bylaws revisions, and 
legislative positions. 

¢ The executive council also met on 
May 21 in Ft. Lauderdale in a long- 
range planning retreat. 

In the area of pro bono service, 
Suzi Ruhl, chair of the Committee 
on Access to Justice, planned several 
section projects designed to provide 
environmental attorney services to 
indigent, low-income, and minority 
communities in Florida. In particu- 
lar, the committee held a series of 
strategic assemblies on environ- 
mental justice throughout the state. 
The committee also worked to con- 
tinue to build bridges among the 
public, industry, and government in 
the area of environmental justice. 

As chair I would like to thank the 


the Bar, is committed to meeting the 
concerns of its membership and the 
public about the future of the prac- 
tice of marital and family law. 

Our Nontraditional Family Com- 
mittee, chaired by Kathryn Beamer, 
is busy at work developing a sym- 
posium for the year 2000 on Defin- 
ing the Family in the 21st Century. 
Six subcommittees have been 
formed to examine six possible top- 
ics including 1) Broad Perspective 
of Sociological, Psychological, and 
Religious Issues; 2) Same Sex Rela- 
tionships (Myth/Reality); 3) Blended 
Families; 4) Economics of the 21st 
Century; 5) How to Choose the Right 
Partner, (Relationship Contracts); 
and 6) Surrogacy. Each subcommit- 
tee will develop a syllabus on its 
topic. 

Our CLE programs, under the 
leadership of Connie Stephens and 
George Cestero, continue to produce 
revenue to support our legislative 
activities and our public service pro- 
grams. This year’s trial advocacy 
program chaired by Allyson Hughes 
and Richard West used four video 
monitors to critique participants 
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and was considered one of our most 
highly rated programs. We will con- 
tinue to teleconference our annual 
legislative update; and with the as- 
sistance of Nova Southeastern Uni- 
versity will video conference a me- 
diation seminar throughout the state. 
The certification review course has 
been sold out once again and is rated 
by its participants as the best family 
law CLE program in the state. Our 
fall and spring retreats in Savannah, 
Georgia, and Howie-in-the-Hills have 
dealt with issues, respectively, of 
stress and interconnections, and tech- 
nology and professionalism, which are 
not offered as part of the regular cur- 
riculum. At Howie-in-the-Hills, we 
even got to party Saturday night and 
learned how to “swing.” Both retreats 
were well attended and provided an 
opportunity for us to get to socialize 
and know one another better. 

Due to the efforts of our legisla- 
tive chair, Deborah Marks, and our 
lobbyist, Laura Lamonica, we have 
developed a presence in Tallahassee 
and have an active legislative 
agenda. The Marriage Preservation 
Manual was drafted at the request 
of the legislature and has had much 
positive feedback. Our legislative 
work is essential to protect our 
membership and the public from 
bills that could have disastrous ef- 
fects upon people’s lives. Child sup- 
port, augmented share issues in the 
estate planning arena, and domes- 
tic violence legislation continue to 
be areas of focus. General Master 
Robert Jones, who cochairs this com- 
mittee, has been working diligently 
on a family court magistrate bill and 
amendments to the guardian ad 
litem statute. The family courts 
need assistance with all of the find- 
ings of fact that the courts are re- 
quired to make legislatively. 

Our Child Support Committee, 
chaired by Angel Bello Billini and 
Tom Sasser, is extremely active and 
regularly has 20 members at its 
meetings whatever the location, in- 
cluding Miami and Tallahassee. We 
anticipate a Child Support Commis- 
sion to be established to review and 
overhaul the guidelines, if necessary. 
The section will be well represented. 
Angel Bello Billini currently serves 


on the Florida Supreme Court’s 
Family Law Steering Committee, 
and has been active in presenting 
our concerns. 

As more lawyers and unrepre- 
sented parties have proliferated, the 
section has combined its Pro Se and 
Bench/Bar committees, chaired by 
Jeannie Etter and Judge Renee 
Goldenberg, to find solutions to the 
problems that have been created by 
the number of unrepresented liti- 
gants. The work of our Pro Se Bench/ 
Bar Committee is well underway 
with its four subcommittees, which 
will present projects with budgets 
to be funded by the $15,000 allo- 
cated by our section and the Young 
Lawyers Division for the work of 
this group. A 14-page report from 
the Procedural Reform Committee, 
chaired by Judge Linda Vitale, has 
suggested a number of innovations. 
The report has generated philo- 
sophical debate over significant 
changes in the Rules of Professional 
Responsibility, Evidence Code, Stat- 
utes, and Family Rules of Procedure 


to accommodate such proposals. 
How we will balance the need to af- 
ford due process and protect against 
conflict of interest while providing 
affordable access to the system, and 
competent representation, however, 
remains a challenge. 

While the masses of pro se liti- 
gants have presented problems of 
assimilation within the court sys- 
tem due to a lack of representation, 
the courts have persistently at- 
tacked attorneys for fees and what 
they consider to be over litigation 
of cases. This year our Amicus Com- 
mittee, chaired by Kathy Ramers, 
filed a motion for rehearing and for 
rehearing en banc in Diaz, which 
emanated from the Third District 
Court of Appeal. In Diaz the attor- 
ney who initially represented the 
husband but did not try the case was 
held jointly and severally liable with 
the husband for bad faith litigation 
for failing to respond to a settlement 
offer that was made prior to the fil- 
ing of the divorce and which the trial 
court considered a far better offer 


than what could have been achieved 
at trial. The section’s position has 
focused on the court’s legal author- 
ity to impose joint and several liabil- 
ity on the attorney where no due 
process was afforded. 

Our articles in the Bar Journal, 
edited by Sharon Taylor, and The 
Family Law Commentator, edited by 
David Manz and John Morse, have 
been timely, and there has been 
positive feedback on the quality of 
these publications. 

FAMSEG—Our e-mail group 
started by Norman Levin and 
chaired by Joe Hood, has more than 
400 subscribers, and has furnished 
our membership with immediate 
news of what is happening legisla- 
tively and what we are doing. 

Through Richard West’s efforts, 
our Technology Committee has cre- 
ated and established our website. 
We are very excited and have appre- 
ciated Richard’s continued assis- 
tance, so we could enter the 21st 
century. 

The Litigation Support Commit- 


“Most Florida Attorneys Are Too Busy Earning 
A Living To Make Any Real Money!” 


Avon, Colorado. I could not believe the number of 
people with IRS PROBLEMS right here in my own 
community. Most people don’t know where to turn for 
help in dealing with IRS PROBLEMS. Most Attorneys 
don’t realize how lucrative and easy it is to solve IRS 
PROBLEMS for New Clients. You see...All Lawyers can 
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appointments so I could get some work done. The 
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firm this way has allowed me to improve my lifestyle and 
spend more time with my family. I never work over 40 
hours a week anymore. 
Free Report Reveals The Secrets You Must Know To 
Duplicate My Success! 

My FREE report will teach you how to attract these 
new IRS PROBLEM CLIENTS, how to charge them, and 
how to have them begging you for an appointment. Keep 
in mind that I’m not some Tax Guru who walks around 
reciting tax code sections. 

WHAT I AM is a common sense Professional who 
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tee, consisting of subcommittees 
chaired by Charlotte Karlan and 
Gordon Brydger, concerning mental 
health and financial issues, remains 
busy. The Mental Health Subcom- 
mittee is in the process of devising 
uniform standards for custody 
evaluations. The Financial Subcom- 
mittee will be preparing a seminar 
to be presented through the CLE 
Committee this fall. 

We have continued representation 
through Evan Marks on the Com- 
mission of Responsible Fatherhood, 
whose mission is to encourage fa- 
thers to parent their children. We, 
through Evan’s and Richard West’s 
participation, have been an integral 
part of the commission’s annual 


position class during my senior year 
in high school (yes, you same whip- 
persnappers, I can still remember 
high school). 

We were to write a “flashback” 
essay in which we were to recollect 
some event from the past. As usual, 
I started work the evening before 
my literary effort was due. As usual, 
I was drawing a blank. So, as usual, 
I made something up. I wrote the 
essay as if it were many years in the 
future and I was flashing back to my 
freshman year in college when I was 
assigned to write a “flashback” es- 
say. I told of how I received my first 
collegiate “A” by flashing back to the 
time when I had to write a “flash- 
back” essay in high school, the sub- 


The Family Law Section has been part 
of the Commission of Responsible 
Fatherhood’s education program. 


educational program, which has had 
no fewer than 600 attendees. 

The Family Law Section remains 
strong and dynamic because of the 
time, effort, commitment, capability, 
and creativity of its executive coun- 
cil, committee chairs, and commit- 
tee members. The responsibilities 
the section has undertaken have 
been enormous and significant. We, 
as lawyers, are trying to have an 
impact on the way we practice law 
and how our future will evolve de- 
spite the adversity we face from the 
courts, the legislature, and the pub- 
lic. Anyone who is a member of the 
section should be proud that the sec- 
tion has been there trying to pave 
the way, because this year we have 
made a difference. 

JANE L. ESTREICHER 
Chair 


Government Lawyer 
As I take pen in hand to write this 
report (yes, you young computer- 
savvy whippersnappers, there are 
still some lawyers who write every- 
thing out in longhand), I am re- 
minded of an assignment from com- 


ject of which I was conveniently 
unable to recall. 

Why am I reminded of that expe- 
rience now? Well, I’m writing this re- 
port on March 31 (some things never 
change—the report is due April 1) 
and the two biggest projects that the 
Government Lawyer Section has un- 
dertaken this year will not come to 
fruition until May and June. So once 
again, I find myself having to write 
about the future as the past. 

This means that I don’t have to 
feel restrained by mundane details 
like facts. So, with that background, 
I am happy to report that both 
projects were outstanding successes. 

On May 6-7 in Key West, the sec- 
tion along with the ABA Govern- 
ment and Public Sector Lawyers Di- 
vision, hosted the first-ever national 
program on professionalism for gov- 
ernment lawyers. The event in- 
cluded outstanding speakers from 
throughout the country, interactive 
sessions, and social activities. We 
had over 14,000 attendees (hey, as 
long as I don’t have any real facts, I 
might as well make up something 
really eye-catching!) Seriously, 


44 THE FLORIDA BAR JOURNAL/JUNE 1999 


though, we expect a great turnout. 

On June 11, the section held a 
seminar on the subject of advocacy 
in the Supreme Court of Florida. 
This event was held at the Supreme 
Court Building and included the 
observation of and discussion about 
an actual oral argument, lunch, and 
a question-and-answer session with 
the justices, panel discussions by 
former justices on various aspects 
of practice before the court, a tour 
of the building, and an opportunity 
to interact with court personnel, in- 
cluding individuals from the clerk’s 
office and the court’s library. Each 
attendee received a coupon good for 
one free reversal (see previous par- 
enthetical). 

Returning to the past as the past, 
I can also tell you that the section’s 
annual “Demystifying the Legisla- 
tive Process” seminar was, as usual, 
outstanding. Also, we instituted a 
mentor program to allow our less ex- 
perienced members to receive guid- 
ance from our more seasoned veter- 
ans. 

The biggest news of the year as 
far as the section was concerned, 
however, did not relate to a specific 
project. Rather, it was the fact that 
our section secretary, Peggy Quince, 
was appointed to the Supreme Court 
of Florida. We believe this to be the 
first time a sitting officer of a sec- 
tion of The Florida Bar has been 
appointed to the court. More impor- 
tant is the fact that from working 
with Justice Quince over the years, 
the members of the section know 
that she will do a great job in her 
new position and will continue to 
provide the high level of public ser- 
vice she has given to the people of 
this state throughout her tenure 
with the Attorney General’s Office 
and on the Second District Court of 
Appeal. The only downside to her 
appointment is that due to her many 
new obligations, she had to resign 
as our secretary. Can you believe the 
lengths some people will go in or- 
der to avoid having to take minutes? 
In reality, we know that Justice 
Quince will remain as involved as 
she can in section activities. In fact, 
at our January meeting she did take 
the minutes, even though she had 


already become a justice. At that 
meeting we honored her with a spe- 
cial recognition award for her dedi- 
cation to the section, her appoint- 
ment to the court, and her role as 
an inspiration to Florida’s govern- 
ment lawyers. 

Another section member also 
achieved a position of note. Our im- 
mediate past-chair, Sheryl Wood, 
was elected to one of three newly 
created positions representing state 
bars on the executive council of the 
ABA Government and Public Sector 
Lawyers Division. 

There are many people who 
helped make this year such a suc- 
cess. They include Tom Hall and Joe 
Mellichamp, who organized the Su- 
preme Court seminar; the justices 
and former justices of the court, 
whose cooperation was critical to the 
quality of that program; Tammy 
Scrudders, who edited our newslet- 
ter; Booter Imhof, who put together 
the legislative process program; 
Michelle Jackson, who provided 
great assistance with membership 
and committee appointments; John 
Copelan, who as chair of the ABA 
Government and Public Sector Law- 
yers Division came up with ideas for 
the professionalism conference and 
coordinated from the ABA perspec- 
tive; Susan Cabrera, our staff coor- 
dinator; and my fellow officers: Joe 
George, chair-elect; Howard Pohl, 
treasurer; Justice Peggy Quince and 
Stephanie Daniel, secretaries. My 
thanks to each of these people and 
to the many others who also contrib- 
uted their efforts. 

It has been a privilege to serve as 
chair. I look forward to remaining 
an active part of the section as my 
successors lead it to even greater 
heights. 

Antuony C. Musto 
Chair 


International Law 

1998 was a stellar year for the 
International Law Section of The 
Florida Bar. The group worked to 
increase the quality and variety of 
the programs it offers, conducting a 
series of successful seminars. The 
International Law Certification Re- 
view Course, held February 8-9, and 


the International Law Certification 
Exam, held March 11, were firsts for 
the section. Other seminars in- 
cluded: Foreign Investment in U.S. 
Real Estate; International Agricul- 
ture Law; the 20th Annual Immigra- 
tion Law Update; and the 11th An- 
nual Conference on Legal Aspects of 
Doing Business in Latin America. 
One of the year’s highlights was 


the annual retreat at the Four Sea- 
sons Resort in Palm Beach. The 
weekend’s events included a presen- 
tation by acclaimed media relations 
expert Patricia A. Thorp, who spoke 
about successful public relations 
strategies for attorneys and their 
firms. An afternoon panel on the 
Practitioner’s Guide to the Conven- 
tion on International Sale of Goods 
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was informative and met with great 
enthusiasm. 

Other notable activities included 
our assisting the Department of 
State in the development of the 
Florida civil law notary statute, a 
first in the nation. The first civil law 
notary exam was held in December, 
and the first Florida civil law nota- 
ries, almost all of them members of 
the International Law Section, have 
begun to practice in Florida. The ex- 
istence in Florida of this new cat- 
egory of legal professionals has al- 
ready attracted attention in other 
states and countries. Growing 
awareness of this unique Florida 
resource is likely to result in both a 
diversion of international transac- 


ceeds 1,800 and, more importantly, 
our range and type of activities have 
increased. This has allowed more 
members to be involved in section 
activities and provided all labor and 
employment practitioners greater 
opportunities for professional devel- 
opment. 

Members of the executive council 
met last July for a weekend long- 
range planning session. From this 
session, the following goals were set: 
Develop new seminar programs to 
keep pace with development in em- 
ployment and labor law; revise the 
section publication, The Checkoff, to 
provide more timely notice of sec- 
tion activities; create jury instruc- 
tion database on section website; ex- 


This year the section achieved a major 
goal: certification for labor and 
employment practitioners. 


tions to Florida, and a subsequent 
surge of interest in the creation of 
civil law notaries in other states. 
The section has begun to develop 
a very fruitful relationship with the 
Florida Department of State and 
Secretary of State Katherine Har- 
ris. The secretary has solicited coun- 
sel from the section on international 
legal matters, and the collaboration 
and flow of ideas has begun in ear- 
nest. Given the jurisdiction of the 
Secretary of State in international 
affairs and international legal and 
diplomatic matters, a close collabo- 
ration between the Department of 
State and the International Law 
Section is natural, and inevitable. 
Our membership continues to 
flourish and we are looking forward 
to the continued growth and success 
of the International Law section. 
L. JANA SIGARS 
Chair 


Labor and Employment Law 

The Labor and Employment Law 
Section enjoyed another year of 
membership growth and activities. 
The section membership now ex- 


plore and revise the current commit- 
tee system and leadership structure; 
host a series of receptions for sec- 
tion members to provide opportu- 
nity for greater interaction between 
section members and the judiciary; 
implement certification for labor 
and employment practice; and con- 
tribute to a continuing treatise on 
Florida labor and employment law. 
Each of the goals stressed a central 
theme of relevance of the section to 
a member’s practice. While it was 
not intended that each goal would 
be achieved within the 1998-99 Bar 
year, substantial progress has been 
made on achieving each one. 

This year the section achieved a 
major goal: certification for labor 
and employment practitioners. The 
Board of Governors has approved 
certification for labor and employ- 
ment practice and submitted the 
proposed rules to the Florida Su- 
preme Court for approval. Not sur- 
prisingly, certification has been con- 
troversial. Many have asked 
previous chairs and me why certifi- 
cation is even being pursued. In 
short, our section pursued certifica- 
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tion for two reasons. First, our sec- 
tion membership overwhelmingly 
supported it. In a poll taken of all 
section members last year, 78 per- 
cent of those responding stated they 
supported certification. Among 
those voicing approval for certifica- 
tion, the difference in opinion most 
often expressed related to the type 
of test that would be administered. 
The certification standards as ap- 
proved by the Board of Governors 
call for an alternative menu which 
requires practitioners to be tested 
in a broad range of labor and em- 
ployment topics, but still allows the 
opportunity to focus on particular 
areas with which the practitioner is 
more experienced. 

Second, many of our section mem- 
bers devote all or nearly all of their 
practice to labor and employment 
law. Certification recognizes the ex- 
perience and knowledge of those 
practitioners who have devoted 
their practice to labor and employ- 
ment law. However, certification is 
not meant to be exclusionary. The 
overall practice requirements ap- 
proved by the Bar allow lawyers who 
spend only some of their time on 
labor and employment matters to 
become certified. Indeed, we expect 
a large number of individuals seek- 
ing certification to have experience 
in other areas of the law. For in- 
stance, certified civil trial lawyers 
who have begun to take on a signifi- 
cant load of employment discrimi- 
nation cases may decide to seek la- 
bor and employment’ law 
certification. 

The certification process is not 
complete, but we are well on our way. 
I want to especially thank Stuart 
Rosenfeldt for his countless hours 
in working with our section, the 
Board of Legal Specialization and 
Education, and the Board of Gover- 
nors on this issue. 

Legal education remains a central 
service of the section. During this 
Bar year the section sponsored a 
seminar on litigating employment 
discrimination cases, public employ- 
ment, discrimination topics, and the 
annual advanced labor topics semi- 
nar. The quality of presentation and 
attendance at these programs re- 
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main high. Under the leadership of 
Rich McCrea, the seminar programs 
continued to attract the best Florida 
labor and employment lawyers as 
faculty as well as a host of nation- 
ally recognized experts and govern- 
mental officials. The section spon- 
sored again the trial skills seminar, 
a weeklong NITA-type course to 
teach trial advocacy skills. Addition- 
ally, the section cosponsored a semi- 
nar on basic equal opportunity prac- 
tice with the Hillsborough County 
Bar Association and ABA and co- 
sponsored a seminar on the status 
of women and minorities in the pro- 
fession at the annual meeting of The 
Florida Bar. The section sponsored 
a free seminar on Internet usage in 
labor and employment law practice. 

Finally, in April and May the sec- 
tion sponsored a series of receptions 
around the state to allow members 
of the section to meet with each 
other. Members of state and federal 
administrative agencies as well as 
the judiciary were also invited. 


Many people deserve thanks for 
making this a successful year. Spe- 
cial thanks to Rob Sniffen, who next 
will chair the section, Rich McCrea 
for his leadership in continuing le- 
gal education, Walter Aye for his fine 
work in developing a website for the 
section, David Linesch for the advice 
offered as a past chair, Cary 
Singletary for his continued devo- 
tion to the section and leadership in 
the long-range planning activities, 
and all others who have contributed 
time and energy to section activities. 
Kevin E. HyDE 
Chair 


Practice Management 
and Development 

The Practice Management and 
Development Section was organized 
in 1978 as the Law Office Econom- 
ics Section. Later, it was known as 
the Practice Management and Tech- 
nology Section.”The section is once 
again contemplating a change of its 
name to the Practice Management, 


Development and Technology Sec- 
tion. The reason for the name 
change is that the section is cur- 
rently considering a merger with the 
Committee on Technology. The re- 
sult will be a more vibrant section 
which will continue its focus on pro- 
viding the information and tools to 
make every Bar member’s practice 
productive and rewarding. Addition- 
ally, the section will continue to pro- 
vide leadership to law office technol- 
ogy. 

In February the section, along 
with The Florida Bar, entered into 
an agreement with Atticus, the 
nation’s leading practice manage- 
ment education and training orga- 
nization, to provide practice man- 
agement and development seminars 
and teleclasses to all Florida Bar 
members. The Atticus programs will 
be in full swing by the fall of 1999. 
It is expected that Atticus will pro- 
vide Florida Bar members effective 
practice management and develop- 
ment training in a seminar format. 
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Atticus’ programs are nationally 
recognized for their effectiveness in 
helping lawyers increase their long- 
term security and professional and 
personal satisfaction while reducing 
their frustration and stress. 

The section has also devoted part 
of this Bar year to sponsoring and de- 
veloping a survey of Florida law firms. 
With the help of Arthur-Andersen, the 
section has compiled the survey re- 
sults which section members are able 
to purchase at a reduced price. The 
survey covers topics ranging from 
firm size to compensation for attor- 
neys and staff to other administrative 
and/or operating issues. 

The section has continued its close 
relationship with the Law Office 


on our mission of advocating the “le- 
gal needs of persons who are gener- 
ally disenfranchised, under repre- 
sented, or lack meaningful access to 
the traditional public forums.” We 
look back on a year filled with educa- 
tion, dedication, and recognition. Our 
CLE programs, designed to assist at- 
torneys working in the public inter- 
est, addressed the important practi- 
cal issues of Vocational Expert 
Testimony in Social Security Cases 
and Innovations in Advocacy: Depen- 
dency and Delinquency. 

Dedicated members proposed leg- 
islation to provide adequate fund- 
ing for the state’s regional capital 
collateral appeals offices to allow for 
proper representation of those on 


The section is expected to sponsor a 
series of law office management 


programs this fall. 


Management Assistance Service. 
The section is expected to sponsor a 
series of law office management pro- 
grams this fall. The section also will 
continue its sponsorship of the Pyra- 
mid of Success and will put on a 
seminar at a state law school re- 
garding practice management. 

In the next year, the section looks 
to further develop its relationship 
with Atticus and LOMAS and con- 
tinue to work on development of a 
practitioner’s handbook which will 
provide practical guidance on law 
office management issues ranging 
from trust accounting procedures to 
personnel issues to marketing strat- 
egies. Please be assured that the 
Practice Management and Develop- 
ment Section will continue to be 
deeply involved in matters impor- 
tant to the Bar as a whole. 
Grecory A. HEARING 
Chair 


Public Interest Law 
During the last year of our first 
decade of existence as a section of 
The Florida Bar, the members of the 
Public Interest Law Section focused 


death row and timely processing of 
cases, and to prevent the ultimate 
irreparable harm—death of an in- 
nocent individual. Following action 
by the Board of Governors, The 
Florida Bar and the section sup- 
ported legislation to increase fund- 
ing Florida’s three CCR offices, dem- 
onstrating commitment to the 
constitutional protections of equal 
protection and due process. 

Also in the legislative arena, PILS 
monitored proposed bills affecting 
adoptions and took three legislative 
positions to balance and protect the 
rights of parties involved in adop- 
tion proceedings. Additional section 
positions look to protect the rights 
of children in dependency proceed- 
ings and foster care, and to extend 
court jurisdiction beyond children’s 
18th birthdays to allow for continu- 
ation of judicial monitoring of ser- 
vices provided to young adults who 
remain in state custody. 

Please join us at the annual meet- 
ing as we celebrate our birthday and 
present Rhea Chiles with the Hugh 
S. Glickstein Child Advocate of the 
Year Award. Mrs. Chiles served as 
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the driving force propelling Gover- 
nor Chiles’ dedicated efforts and 
accomplishments for Florida’s chil- 
dren; she served and continues to 
serve as. our inner voice and con- 
science calling for attention to our 
children’s needs. 

At the annual meeting we also will 
recognize the accomplishments of 
Allan Terl, long-time section member 
and civil rights activist. We will honor 
his all-too-brief life with the creation 
of the Allan Terl Award for Excellence 
in Advocacy for Individual Rights. 
Allan served as heart, soul, con- 
science, and legal scholar for PILS. 
Greatly missed, Allan continues to 
guide the section as we are energized 
by his strategic and devoted advocacy 
for civil liberties and justice. 

PILS’ efforts to serve the public 
through advocacy and education 
continue. We are collecting informa- 
tion on pro bono activities conducted 
by Florida law students in an effort 
to advise the public of the wealth of 
excellent no-cost services provided 
by many future Florida Bar mem- 
bers. We are working on informa- 
tional pamphlets for parents of chil- 
dren with special educational needs 
and individuals seeking Social Se- 
curity disability benefits. 

PILS members are proud of our 
legal work and our profession. We 
look forward to working with the 
Bar to improve the public’s image 
of lawyers, and a time when the 
public will again acknowledge and 
respect our skills and efforts to pre- 
serve their interests and liberty. 
When Shakespeare’s character in 
Henry VI, Part Two proclaimed, “The 
first thing we do, let’s kill all the 
lawyers,” Shakespeare and his au- 
dience knew that lawyers were the 
first defense against rebellious 
forces seeking to overthrow the gov- 
ernment. In concert with The 
Florida Bar, PILS will work for the 
return of the public’s positive image 
of lawyers as protector of their lib- 
erty and rights. 

FRAN L. TETUNIC 
Chair 


Trial Lawyers 
These are challenging times for 
lawyers. Multiple forces are simul- 


taneously coming to bear upon the 
legal profession. There are efforts to 
“reform” the civil justice system by 
restricting access to the courts and 
limiting the right to a jury trial; at- 
tacks on the independence of the ju- 
diciary; the development of 
multidisciplinary practices which pro- 
vide legal services by unregulated at- 
torneys under circumstances where 
the client does not have the benefit of 
loyalty, confidentiality, or the exercise 
of independent professional judg- 
ment; and a public perception of law- 
yers which continues to be dominated 
by misinformation and misunder- 
standing. How we respond to these 
forces will shape, in large part, the 
practice of law for the foreseeable fu- 
ture. The Trial Lawyers Section is 
actively taking steps to meet these 
challenges while working to fulfill our 
essential purposes. 

The purposes of the section are to 
assist the courts in improving the 
administration of justice; to pre- 
serve and protect the jury system; 
and to promote the art of advocacy. 
This year, with Mark Buell’s assis- 
tance, we published our fourth edi- 
tion of the Handbook on Discovery 
Practice, which is intended to help 
avoid discovery disputes by provid- 
ing a quick reference on many re- 
curring discovery issues. We have 
distributed over 10,000 copies of our 
Guidelines for Professional Conduct, 
which is used statewide to elevate 
the level of professionalism prac- 
ticed in our courts. Don Russo is 
heading up a committee working on 
a Litigation Guideline for Clients, 
which we anticipate will be a set of 
principles to help clients avoid the 
expense and delay associated with 
scorched-earth litigation. We have 
proposed legislation to provide cli- 
ents with a voluntary, alternative 
means of dispute resolution de- 
signed to provide a more efficient 
and economical adjudication of 
smaller claims. Dominic Caparello 
and our legislative consultant, 
Buddy Jacobs, have headed up our 
legislative effort. 

Because of our unique role as “of- 
ficers of the court,” trial lawyers 
have a special duty to preserve and 
protect our judicial system. While 


the Trial Lawyers Section does not 
take positions on plaintiff versus de- 
fense issues, we have been very ac- 
tive when proposed legislation 
threatens the public’s access to the 
courts, the independence of the ju- 
diciary, or the right to a jury trial. 
Where proposed legislation is based 
upon false assumptions or otherwise 
lacks empirical support, we have 
tried to provide accurate informa- 
tion about our civil justice system. 

Last September we hosted the 
first Trial Lawyers Summit which 
was attended by all the major civil 
trial organizations, including The 
Florida Bar, the Academy of Florida 
Trial Lawyers, the Florida Defense 
Lawyers Association, ABOTA, and 
representatives of trial lawyers sec- 
tions of the voluntary bar associa- 
tions from around the state. The pur- 
pose of the summit was to 
coordinate the activities of the vari- 
ous trial organizations in respond- 
ing to attacks on the civil justice 
system. Unfortunately, the Florida 
Defense Lawyers Association with- 


drew from the summit, but the sum- 
mit continued on with its purpose. 
Summit members worked together to 
present an issues-oriented campaign 
focusing on educating citizens about 
the value of our system of justice and 
the need to protect the rights of all 
persons and businesses under that 
system. The summit assisted in cre- 
ating the Committee for Florida Con- 
sumers, Inc.,a nonprofit organization 
addressing issues affecting Florida 
consumers, including but not limited 
to, matters relating to “tort reform.” 
The summit continued the process of 
collecting and conducting empirical 
research to address unfounded criti- 
cism of our judicial system. The sec- 
tion adopted a statement of the Es- 
sential Elements of the Florida Civil 
Justice System. These elements have 
been presented to the other trial or- 
ganizations, where they are presently 
being considered for adoption. 

This year the Trial Lawyers Sec- 
tion continued its work with the In- 
stitute for Law and Society to pro- 
mote a better understanding of our 


We Find Missing Heirs 
Better Way! 


NEVER 
NEVER 
NEVER 


NEVER 
NEVER 


with the missing heir 
responsibility 


authorization 


When you need to locate heirs Sinan 
consider the facts. 
Bases fees upon a percentage of the Estate 
or the missing heir’s portion 
Independently seeks to negotiate a contract 


Puts you at risk related to your fiduciary 


Starts a search without your knowledge or 


Offers two contradictory fee recovery systems 


Regularly 
Usually 
Potentially 
Possibly 


Constantly 


Whether you decide the fee should be charged to the Estate or to the missing 
heir’s portion, our fees are ALWAYS reasonable and non-percentage based. 
We offer worldwide service, have a 97% success rate, and our results are 
guaranteed... or no charge! 


raf Always Better for the Heirs and Better for You" 
It’s your call. 


Fax 1°800°663 ©3299 
Internet www.heirsearch.com 
Email igs@heirsearch.com 


1*800*ONE*CALL? (663+2255) INTERNNTIONNL 


FL#A8800288 


GENEALOGICAL 
SEARCH nic 


Established 1967 


THE FLORIDA BAR JOURNAL/JUNE 1999 49 


x 

4 

[GS 
WY INC. MS a 

H 
if 
a 


system of justice and to increase the 
awareness of the importance of that 
system to the freedoms we enjoy. Simi- 
larly, we have actively participated in 
all forums addressing the issues of 
ancillary businesses and 
multidisciplinary practices. We have 
begun to identify those core values 
which set lawyers apart from other 
professions, and have studied ways to 
communicate the importance of those 
core values to the consuming public. 
Finally, this past year has seen 
the section continue to be the lead- 
ing organization in the state seek- 
ing to promote the art of trial advo- 
cacy. Under Tom Scarritt’s guidance, 
the section presented 10 continuing 
legal education seminars, including 


good condition with an ongoing goal 
of increasing professionalism. Since 
then, we have maintained this 
theme and built upon it while ad- 
hering to our long-range plan. 

In December, we cosponsored with 
the Conference of Judges of Com- 
pensation Claims a prototype Local 
Procedures and Professionalism 
Workshop in Panama City. Paul 
Remillard from the Bar was the fa- 
cilitator. We anticipate these pro- 
grams will be presented in other 
judicial districts. 

Nancy Cavey and Mac McCarty 
cochaired another successful year in 
CLE. Programs included Major Con- 
tributing Cause chaired by Nancy, 
the Winter Meeting Seminar 


The Trial Lawyers Section participated in 
all forums addressing ancillary businesses 
and multidisciplinary practices. 


the week-long Basic Trial Advocacy 
Seminar headed by Brad Powers and 
Judge Richard Feder, and the Ad- 
vanced Trial Advocacy Seminar 
headed by Kelly Hamer and Bob 
Spohrer. In addition, the section spon- 
sored the Civil Trial Board Certifica- 
tion Review Course organized by Neal 
O’Toole, and the Chester Bedell Me- 
morial Mock Trial Competition, orga- 
nized by Therese Vento and Tom 
Masterson. This year’s competition 
was won by Florida State University. 
It has been my pleasure to serve 
as this year’s chair of the Trial Law- 
yers Section. The members of the 
executive council are great lawyers, 
and even better people. Next year, 
the challenges will continue and the 
section will continue to meet those 
challenges. Under the effective lead- 
ership of Mike Tanner, our incom- 
ing chair, you can expect even 
greater accomplishments. 
RICHARD A. GILBERT 
Chair 


Workers’ Compensation 
Last year’s chair, Fred 
Deutschman, left our section in very 


chaired by Jerry Rosenthal, the Cer- 
tification Review Course chaired by 
Fred Deutschman, and the Trial 
Advocacy Workshop chaired by Ray 
Malca. We also had an innovative 
seminar on Law Practice Technol- 
ogy chaired by Mac McCarty. 

Speaking about technology, Mar- 
tin Leibowitz arranged for the cre- 
ation of our own section website. 
This ready source of information is 
bounded only by our imagination. 
Particularly helpful was up-to-date 
access to pending legislation during 
the session. 

Pursuant to our long-range plan, 
we expanded our legislative atten- 
tion through a drafting subcommit- 
tee chaired by Jim Smith and David 
Weissman and a lobbying subcom- 
mittee chaired by Robert Rodriguez 
and Ray Malca. Funds were ex- 
pended for professional research 
into attorneys’ fees and for lobbying 
on authorized issues of attorneys’ 
fees and an independent judiciary. 
Since this report is being written in 
March, nothing can be said about 
any new legislation. 

Rafael Gonzalez, as editor-in- 
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chief, continues enthusiastically to 
produce entertaining and informa- 
tive newsletters. In addition, we are 
indebted to the quarterly guest edi- 
tors and the contributors for their 
articles. Our newsletters are truly 
outstanding. 

Section membership continues to 
grow. We now have 1,562, an in- 
crease of 83 from last year. Pam 
Foels is our membership chair. 

Wendell Kiser, former section 
chair, organized an updated edition 
of the section handbook. Several 
improvements and features were 
added. The handbook is a real ser- 
vice to the membership. 

I appreciate very much having had 
the opportunity to serve as your chair. 
In that position, I have had the op- 
portunity to observe the dedicated 
service of the members of the execu- 
tive council and other members for 
the betterment of our workers’ com- 
pensation practice and the general 
public. I also express my deep appre- 
ciation to Kim Tomlin, our staff ad- 
ministrator. She has always been re- 
sponsive and readily available for 
information and assistance. 

Finally, we all look forward to the 
leadership of Dorothy Clay Sims as 
she becomes our new chair. Fred 
Deutschman was kind enough to 
leave the section in fine shape at the 
end of his term and I hope I have 
done the same thing for Dorothy. 
Davin M. MitTcHELL 
Chair 


Young Lawyers Division 

As the 1998-99 Bar year winds to 
a close, I am delighted to report that 
the Young Lawyers Division has had 
another productive and successful 
year, in which the YLD provided 
valuable service to the members of 
The Florida Bar and to the public. 
The YLD again welcomed the chal- 
lenge of representing more than 
20,000 division members, and con- 
tinued to present timely, relevant 
and worthwhile programs for the 
benefit of The Florida Bar and the 
public. The following are some of the 
highlights from the YLD’s year. 

Practicing With Professionalism 
and Continuing Legal Education. 
The YLD’s most important task each 
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The Florida Bar 
Law Office Management Assistance Service 
(LOMAS) 


Resources for the Law Office 


STARTING ON YouR Own 
LM032V Starting On Your Own videotapes only 


LM031V Maintaining a Trustworthy Trust Account* videotape only 


LM040S_ Starting On Your Own Set 
eStarting On Your Own videotapes 
¢ How to Start and Build a Law Practice book 
¢LOMAS Start-Up Packet for Florida Lawyers 


LM041S Starting On Your Own Expanded Set $149.00 
¢Starting On Your Own videotapes 
eHow to Start and Build a Law Practice book 
eLOMAS Start-Up Packet for Florida Lawyers 
Maintaining A Trustworthy Trust Account videotape* 
eSimplified Accounting Systems and Concepts for Lawyers book 
*Maximum CLER Credit: 1.5 General: 1.5 Ethics: 1.5 


PRACTICE AIDS 
LM035M LOMAS Resource Guide $25.00 
LM036M LOMAS Start-Up Packet (~100 copied pages of articles & checklists) 15.00 
LM039M YK2 Resource Handbook & Planning Guide for Lawyers 10.00 


MANUALS WITH DISKETTES 
LM033M Administrative Forms Handbook (WP 6.0) $45.00 
LM034M Attorney’s Guide To Successful Business Planning 45.00 
LM037M Sample Policies for Law Office Personnel (WP 5.1) 45.00 


LOMAS REsourcEs witH CLER Crepit ASSIGNMENTS 


Audiotapes with manual 
LM038A The Making of a Rainmaker: An Ethical Approach to Marketing $75.00 


Maximum CLER Credit: 3.0 General: 3.0 Ethics: 2.0 


Videotapes 
LM030V Breaking Ties—Valuation of a Partner’s Interest ina Law Firm $49.00 


Maximum CLER Credit: 2.0 General:2.0 Ethics: 2.0 
LM031V Maintaining a Trustworthy Trust Account $65.00 
Maximum CLER Credit: 1.5 General: 1.5 Ethics: 1.5 


See back side for list of practice management books and order form. 
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PRACTICE MANAGEMENT Books 


Client Relations 


LM007B 
LMO010B 
LM014B 
LM028B 


Finding the Right Lawyer 

How to Draft Bills Clients Rush to Pay 
Improving Accounts Receivable Collection 
Through the Client’s Eyes 


Law Office Operations 


LMO001B 
LM002B 
LM003B 
LMO005B 
LMO06B 
LM008B 
LMO011B 
LM013B 
LM015B 
LMO016B 
LM017B 
LM018B 
LMO019B 
LM021B 
LM042B 
LM025B 
LM029B 


Action Steps to Marketing Success 

Anatomy of a Law Firm Merger 

Attorney and Law Firm Guide to the Business of Law 
Compensation Plans for Law Firms 

Designing Your Law Office 

Flying Solo: A Survival Guide for the Solo Lawyer 

How to Start and Build a Law Practice 

Identifying Profits (or Losses) in the Law Firm 

Law Firm Partnership Guide: Getting Started 

Law Firm Partnership Guide: Strengthening Your Firm 
Marketing Success Stories 

Model Chart of Accounts 

Practice Management Handbook for Solo and Small Firms 
Simplified Accounting Systems and Concepts for Lawyers 
The Lawyer’s Guide to Retirement 

The Of Counsel Agreement 

Win-Win Billing Strategies 


Law Office Technology 


LM004B 
LM012B 
LM020B 
LM022B 
LM023B 
LM026B 
LM027B 


Becoming Computer Literate 

How to Use the Internet for Legal Research 

Quicken In One Hour for Lawyers (for Versions 5.0 and 6.0) 
The Lawyer’s Guide to Creating Web Pages 

The Lawyer’s Quick Guide to Netscape Navigator 

The Whole Internet, User’s Guide and Catalog 

The Year 2000 Problem and the Legal Profession 


$15.00 
50.00 
40.00 
25.00 


$28.00 
45.00 
55.00 
65.00 
50.00 
65.00 
40.00 
15.00 
55.00 
55.00 
40.00 
25.00 
25.00 
20.00 
80.00 
60.00 
75.00 


$40.00 
45.00 
25.00 
65.00 
75.00 
35.00 
30.00 


Order Form (Attach additional sheet if needed. Sorry, no credit card orders.) 


Name Florida Bar # 
Street Address 
City/State/Zip 

Item# Description Qty Price Total 
Make check payable to The Florida Bar and mail to: Subtotal 
The Florida Bar Sales Tax* 
Attn: LOMAS Total Enclosed 
650 Apalachee Parkway 


Tallahassee, FL 32399-2300 
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year is to plan and present the ba- 
sic skills course that is required by 
the Florida Supreme Court. This 
course is designed to help new law- 
yers make a smooth transition from 
law school or government employ- 
ment to the active practice of law in 
the private sector. This program is 
even more critical now as more law- 
yers hang their own shingles, ear- 
lier in their careers. Therefore, the 
YLD has continued to improve the 
course by using modern technology 
and adding additional interactive, 
practical segments that teach “how- 
to” lessons. 

Formerly known as Bridge-The- 
Gap, the course was recently re- 
named Practicing With Profession- 
alism to reflect the importance that 
the Florida Supreme Court, the 
leadership of The Florida Bar and 
the YLD place on professionalism is- 
sues. In this regard, the YLD is par- 
ticularly appreciative of the efforts 
of Justice Harry Lee Anstead, who 
has been a tireless advocate for the 
professionalism movement and a 
tremendous supporter of the YLD. 
The YLD also received valuable as- 
sistance from the Center For Profes- 
sionalism with the PWP course. 

Robert Sendler and Darrell Payne 
performed admirably in ensuring that 
the “Practicing With Professionalism” 
programs were presented with excel- 
lence and uniformity in six locations 
around the state and at different 
times during the Bar year, to accom- 
modate the diverse and demanding 
schedules of the lawyers who attend 
the course. The YLD also benefitted 
from the many Board members who 
organized the programs in Deerfield 
Beach, Miami, Orlando, Tallahassee, 
Tampa and Jacksonville, as well as 
from the seasoned and dedicated pro- 
fessionals who participated in the 
programs. 

Martin Garcia chaired the YLD’s 
Continuing Legal Education Com- 
mittee and oversaw the planning 
and presentation of courses which 
teach the practical fundamentals of 
substantive areas of law. The YLD 
presented Basic Probate and Guard- 
ianship, Basic Personal Injury Liti- 
gation, and Basic Labor and Em- 
ployment Law, to name a few. The 


YLD again offered a CLE program 
that focused on technology issues, 
and special thanks go to Wes 
Bradshaw and Stuart Ratzan for 
putting together this timely and 
valuable course. 

Judicial Directory. The YLD con- 
tinued its focus on technology issues 
by launching an ambitious program 
to compile a directory of Florida 
judges to be placed on the YLD’s 
webpage. The directory will include 
basic biographical information and 
helpful hints from each judge that 
can be accessed immediately by ev- 
eryone who has access to the 
Internet. Although designed with 
young lawyers in mind, the directory 
will be a valuable resource for all 
members of The Florida Bar as well 
as the judiciary. Bruce Partington 
has done a first class job chairing 
this project and has received valu- 
able assistance and input from rep- 
resentatives of the Conference of 
Circuit Court Judges and the many 
board members who also served on 
the committee. 

Affiliate Outreach Conference. The 
YLD sponsored its Affiliate Out- 
reach Conference in January, which 
annually provides the opportunity 
for representatives from young law- 
yer sections from around the state 
to gather and share ideas on 
projects, most of which focus on pub- 
lic service. This year’s AOC was the 
best-attended in years, and the YLD 
learned about the many exciting and 
worthwhile things that are being 
done by young lawyers around the 
state. The YLD recognized mentoring 
projects from Ft. Myers and Miami 
as being especially remarkable, and 
Liz Rice did her usual excellent job 
in putting together and running this 
year’s AOC. 

Legislative Symposium. In Janu- 
ary, the YLD sponsored its second 
Legislative Symposium, which was 
attended by House Speaker John 
Thrasher, Senate minority leader 
Buddy Dyer, and Sen. Skip Campbell. 
These lawyer/ legislators stressed the 
importance of having members of The 
Florida Bar serve in elective office and 
discussed legislative issues that 
might affect the practice of law. Cliff 
Higby deserves the majority of the 


credit for this enlightening and in- 
spirational program. 

These are just some of the things 
that the YLD has done over the last 
year, and I wish that there were 
more room so that proper recogni- 
tion could be given to members, such 
as our Kim Bonder Rezanka for her 
outstanding work with emergency 
relief; “Web Czar” Alex Rosenthal for 
his work on the YLD webpage; Guy 
Norris for grappling with the com- 
plex issues presented by ancillary 
businesses; and Scott Stigall for the 
work he has done, and will do, in 
assisting the one-of-a-kind Chris 
Lombardo and other YLD alumni in 
planning what I’m sure will be the 
best annual meeting in history. 

I would also like to thank and rec- 
ognize all of the members of the 
Young Lawyers Division Board of 
Governors for their tremendous ef- 
fort on behalf of The Florida Bar and 
the public. This is one of the finest, 
hardest working, most enjoyable 
groups of people that anyone could 
hope to be associated with, and I am 
deeply grateful for having been 
given the marvelous job of serving 
as president of the YLD. And my 
deepest appreciation goes out to the 
members of the world’s greatest ex- 
ecutive committee for their friend- 
ship, patience, and understanding. 
I’ve had a ball. 

As I move on, I am proud to re- 
port that the YLD is in excellent 
shape, and will be left in the very 
capable hands of my good friends 
Greg Coleman, who will take over 
as president, and Stuart Ratzan, 
who will serve as Greg’s president- 
elect. To everyone who helped the 
YLD this year, thank you. 

FRANK M. BEDELL 
President 


The Florida Bar’s Ethics 
Toll-Free Line 


800/235-8619 


The Florida Bar’s toll-free line is an 
exclusive service for lawyer members 
for an informal advisory opinion on 
their proposed conduct. 
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Annual 


Report 


Committees 
of The Florida Bar 


Advertising 

The Standing Committee on Advertising is responsible 
for advising members of The Florida Bar on permissible 
advertising and marketing practices. The committee, 
which meets monthly, reviews opinions issued by staff 
counsel, offers guidance to staff in evaluating lawyer ad- 
vertisements, makes recommendations regarding rule 
changes, and provides guidance to Florida Bar members 
concerning both the substantive and procedural require- 
ments of the advertising rules. 

The standing committee advises Bar members of the 
substance of the advertising rules through a variety of 
different methods. In doing so, it 
strives to balance the rights of ad- 
vertisers with the needs and con- 
cerns of the public. An in-depth 
analysis of the filing requirements, 
substantive regulations, and com- 
mittee interpretations is provided 
by the committee’s Handbook on 
Lawyer Advertising and Solicita- 
tion (5th Ed., February 1998). The 
handbook is designed to provide 
both a quick and easy reference to 
filing and substantive guidelines 
through various checklists and ex- 
amples, as well as more in-depth 
discussions of particular types of 
advertising regulations and recur- 
ring situations. The handbook is 
reviewed and updated each year 
by Bar staff with the input of the 
standing committee to provide an 
excellent up-to-date guide to Florida’s lawyer advertis- 
ing regulations. The 1999 handbook revision will be com- 
pleted after the Supreme Court issues its ruling on the 
proposed revised advertising rules recommended by the 
Joint Presidential Task Force and the Board of Gover- 
nors. 

The committee, through its staff, has continued this 
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year to publish a quarterly column in The Florida Bar 
News. The column summarizes highlights of the stand- 
ing committee’s decisions at its monthly meetings and 
also provides timely discussions of particularly trouble- 
some issues, such as committee interpretation of particu- 
lar language in advertisements or handling of particu- 
lar types of advertisements. The committee’s goal is to 
provide Bar members with as much information as pos- 
sible to assist them in compliance with the Rules of Pro- 
fessional Conduct. 

To further educate Bar members regarding the adver- 
tising rules, the standing commit- 
tee has proposed to publish formal 
written opinions of the Standing 
Committee on Advertising. The Pro- 
gram Evaluation Committee has 
approved the proposal for formal ad- 
vertising opinions and it is now un- 
der review by the Board of Gover- 
nors. If the board approves the 
proposal, formal opinions of the 
standing committee will be pub- 
lished in The Florida Bar News 
when they are issued and will be 
readily available to Bar members as 
a record of committee decisions in- 
terpreting the advertising rules on 
a number of recurring issues. The 
opinions also will be available on the 
Bar’s website. 

By far the most time-consum- 
ing task of the standing committee 
this year, as in past years, has been reviewing advertise- 
ments filed by members of The Florida Bar to determine 
whether they comply with the advertising rules. The 
standing committee reviews decisions of its staff regard- 
ing lawyer advertisements if the staff’s interpretation of 
a particular rule or advertisement is appealed by an ad- 
vertising attorney. Advertisers can appeal decisions 
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of the standing committee to the 
Board of Governors if they wish to 
do so. The standing committee also 
provides guidance to its staff and ad- 
vertisers, pursuant to requests for 
guidance, in order to foster compli- 
ance with the rules and permit ad- 
vertisers to accomplish their legiti- 
mate advertising goals. 

As in previous years, the stand- 
ing committee has taken an active 
role in ensuring that lawyer adver- 
tising in Florida is filed with The 
Florida Bar and properly reviewed. 
The committee is committed to ag- 
gressively investigating and pursu- 
ing lawyers who do not file their ads 
for review and those few filers who 
disregard The Florida Bar rules. An 
ongoing compliance program, 
headed by staff of the standing com- 
mittee, reviews Yellow Pages and 
newspaper advertisements to deter- 
mine whether nonexempt advertise- 
ments have been filed and reviewed. 

The standing committee is made 
up of nonlawyers as well as lawyers. 
We believe that this has contributed 


substantially to our work and our 
broad perspective on advertising 
and marketing. I would like to thank 
each of our committee members, 
Michael Seminario, Adrienne Katz, 
Kimberly Sands, James Miller, Jef- 
frey Pope Watson, and my vice chair, 
Karen Matheny, for their tremen- 
dous contribution. 

Finally, the standing committee 
thanks our board liaison, Frank 
Moor Bedell, and our hard working 
staff headed by ethics counsel Eliza- 
beth Tarbert, without whom the 
business of this committee could not 
be accomplished. 

ANDREW JOSHUA MARKUS 
Chair 


Appellate Court Rules 

During the year the committee 
considered several issues of concern 
to appellate practitioners, including: 
1) whether Florida should adopt a 
vendor-neutral citation system; 2) 
whether the record on appeal should 
include a progress docket in each 
case; 3) whether briefs should in- 


clude a statement of the standard 
of review for each issue on appeal; 
and 4) whether citation PCAs with- 
out concurring or dissenting opin- 
ions should be published in tabular 
form only. 

After months of consideration, the 
committee decided that the time was 
not yet ripe for Florida to adopt any 
vendor-neutral citation system. Al- 
though a number of states are us- 
ing a variety of vendor-neutral for- 
mats, and the American Association 
of Law Librarians has recommended 
the change, the committee believes 
that Florida’s interests are best 
served at present by remaining with 
our current citation system and 
monitoring developments in other 
states. This decision was reached, in 
part, because the federal courts are 
now declining to agree with West 
Publishing Company’s argument 
that it has a protectable copyright 
on its pagination. 

Several proposed changes are de- 
signed to make the appellate rules 
more user-friendly. The committee 


FREE SHAREPRINTER! 


BlumbergExcelsior share certificates can be 
completed on your computer with our SharePrinter™ 
TEMPLATE—yours FREE when you download it from 
our website, www.blumberg.com. 


SharePrinter TEMPLATE fills in the name of the shareholder, the number of shares in 
the certificate box numerically and the certificate form in writing. The same informa- 
tion is also printed on the stub. It works with single class BlumbergExcelsior certificates 
supplied with corporation and LLC outfits or ordered separately. 


America’s best-selling 
Corporate Outfit 


Black Beauty 


A classic, at a low price. Handsomely 
finished in 24K gold trim, the black-vinyl 
binder and slip case are constructed to 
last for years. 


BlumbergExcelsior 


800 LAW MART 800 529-6278 
Fax: 800 262-8208 


www.blumberg.com 
Arlington, TX Norcross, GA Albany, NY Orlando, FL 
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will propose that Rule 9.200(a)(1) 
include a requirement that every 
record include a progress docket, 
thus allowing practitioners to spot 
omissions and inconsistencies be- 
tween the trial and appellate 
records. Another proposal is that 
Rule 9.210(a)(2) be amended to al- 
low use of 13-point or larger propor- 
tionally spaced type instead of 14- 
point, as the Supreme Court’s 
interim rule requires. The commit- 
tee believes that 13-point type is 
more visually pleasing than 14- 
point, while allowing equal readabil- 
ity. In return for the decrease in type 
size, the committee also proposes a 
reduction in the lines per page from 
a maximum of 27 to a maximum of 


to appeal a final order withholding 
adjudication after a finding of guilt; 
2) a right to appeal an order deny- 
ing relief under Florida Rule of 
Criminal Procedure 3.800(a) or 
3.850; and 3) a requirement that the 
court reporter in a death penalty 
appeal file with the clerk of the 
lower tribunal disks containing cop- 
ies of the relevant transcripts. The 
committee is also recommending 
that Rule 9.420 be amended to in- 
clude a “mailbox rule” to govern 
timeliness of papers filed by pro se 
inmates confined in an institution. 

Additional issues under consider- 
ation include: 1) revision of Rule 
9.130 to allow rehearing or recon- 
sideration of orders determining li- 


Several proposed changes are 
designed to make the appellate rules 


more user-friendly. 


23. In order to satisfy those practi- 
tioners who prefer nonproportional 
fonts, the proposed rule retains that 
option. 

A third rule change being pro- 
posed by the committee is that ini- 
tial and answer briefs include a 
statement of the applicable stan- 
dard of review for each issue on ap- 
peal. This proposal originated with 
several appellate judges of busy 
courts, all of whom pointed out that 
a practitioner’s chance of success on 
appeal is greatly enhanced by first 
analyzing and then articulating the 
appropriate review standard. 

To assist practitioners involved in 
cross-appeals, the committee is pro- 
posing that a reply brief on cross- 
appeal include not more than 15 
pages devoted to argument replying 
to the answer portion of the appel- 
lee/cross-appellant’s brief. This 
would prohibit a cross-appellant 
from exceeding the 15 pages allowed 
for a reply brief. 

Criminal appellate rules continue 
to receive considerable attention. 
Among the proposed changes to 
Rule 9.140 are inclusion of: 1) a right 
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ability in bifurcated proceedings to 
toll the time for appeal; 2) revision 
of Rule 9.330 to restrict the length 
of motions for rehearing; and 3) re- 
vision of Rule 9.370 to clarify the 
role of an amicus curiae. 

While it is among the largest of 
The Florida Bar committees, the Ap- 
pellate Court Rules Committee is 
also among the most active and col- 
legial. Its members come from a 
broad array of substantive special- 
ties: administrative, civil, criminal, 
family, juvenile, probate, workers’ 
compensation—from both sides of 
every issue: plaintiff’s bar, defense 
bar, state attorneys, public defend- 
ers—and judges, clerks, and staff 
attorneys from Florida’s district 
courts of appeal. All the members, 
some of the finest legal scholars in 
this state, work with dedication and 
commitment toward continued clari- 
fication and unification of the appel- 
late rules. I am grateful to have been 
included in the process. 

In particular, I would like to thank 
our Florida Supreme Court liaison, 
Justice Barbara J. Pariente; our 
Florida Bar Board of Governors li- 


aison, Michael P. Walsh; our two co- 
chairs, Susan Whaley Fox and Jane 
Kreusler-Walsh; our secretary, 
Raoul G. Cantero III; subcommittee 
chairs and vice chairs, Judge Rob- 
ert Tyrie Benton II, Judge Gerald B. 
Cope, Jr., John G. Crabtree, Robert 
L. Donald, Susan Whaley Fox, Robin 
H. Greene, Bishop C. Holifield, 
Michael J. Korn, Robert J. Krauss, 
Stephen C. Krosschell, Lewis F. 
Murphy, Anthony C. Musto, and 
Judge Kathryn S. Pecko. Last, but 
certainly not least, I would like to 
thank our outstanding Florida Bar 
liaison, Tamara G. Blenkhorn, with- 
out whom I am sure we would ac- 
complish much less, and my secre- 
tary of 13 years, Cheryl Larson/ 
Scalia, who was invaluable to me in 
fulfilling my obligations as chair. It 
has been my honor and privilege to 
know and serve with the people on 
this committee. 

Nancy W. GREGOIRE 

Chair 


Appellate Practice 
Certification 

Appellate practice continues to be 
an appealing specialty area for 
Florida lawyers. The growth of cer- 
tified appellate specialists can only 
be described as fantastic. In the five 
years since the Supreme Court au- 
thorized appellate certification, The 
Florida Bar has certified 120 law- 
yers as appellate law specialists. 
These board certified lawyers are a 
diverse group of men and women, 
practicing law in every appellate 
jurisdiction in Florida, and even one 
out-of-state practitioner. Consumers 
as well as government agencies (es- 
pecially the Attorney General’s Of- 
fice) have obtained great benefits 
from the ever-expanding array of 
certified appellate lawyers. More are 
on the way, with 19 lawyers having 
taken the exam in March. 

Never content with the status quo, 
the Appellate Practice Certification 
Committee has refined and im- 
proved its examination process. For 
the second year, the examination 
includes “performance testing” 
which requires applicants to draft 
an appellate pleading using a sup- 
plied simulated court file and li- 
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brary of authorities. This portion of 
the examination remains one of the 
reasons appellate certification has 
retained its cutting edge reputation. 
The committee is now exploring the 
feasibility of an oral argument por- 
tion for the next examination. It is 
our version of Y2K, the “year 2000 
problem.” 

The committee members, all out- 
standing appellate lawyers and one 
superb appellate court judge, have 
tweaked and fine tuned the certifi- 
cation standards, resulting in con- 
siderable improvement. Continuing 
certification of lawyers who become 
judges is now allowed, and peer re- 
view standards have been amended 
to include professionalism and com- 
petence. This year also includes the 
first recertification opportunity for 
appellate specialists. Recertification 
applications have been mailed out. 
Preliminary information suggests 
all currently certified appellate spe- 
cialists eligible for recertification 
will reapply. That remains good 
news for the people of the state of 
Florida. 

BeEneEDIcT P. KUEHNE 
Chair 


Aviation Law Certification 

This Bar year, 1998-1999, marks 
the fourth year of the Aviation Law 
Certification Committee. We have 
fine tuned our procedures, and have 
turned our primary efforts towards 
recruiting new candidates for certi- 
fication in this unique area. 

Our committee has obtained fresh 
perspectives from our two new mem- 
bers who replaced two charter mem- 
bers who did so much to help us 
start this new endeavor. We thank 
charter member Howard Barwick 
and charter chair Robert L. Parks 
for their fine work and service. 

During 1998 we became the first 


committee members were further 
strengthened by a most enjoyable 
weekend. This tradition is scheduled 
to continue as we go about the task 
of grading the 1999 examinations. 

We are a relatively small, yet im- 
portant, specialization area. Florida 
is the state responsible for the ori- 
gins of scheduled airline travel, na- 
val aviation, and space exploration. 
The Bar is providing a valuable ser- 
vice to the citizens of Florida by cer- 
tifying the professional skills of 
practitioners in this unique and 
important area. 

Our board certified aviation law 
attorneys are also active in many 
state and national organizations that 
include the Lawyer Pilots Bar Asso- 
ciation, the Experimental Aircraft 
Association, the Aircraft Owners and 
Pilots Association, and the NTSB Bar 
Association. Our committee members 
are also active in assisting the Bar’s 
Board of Legal Education and Special- 
ization in promoting certification pro- 
grams. Two of our committee mem- 
bers participated in the two-day 


certification retreat sponsored by the 
BSLE during May 1998. 

Finally, we want to thank Michelle 
Lucas, the Bar’s certification spe- 
cialist, for the tremendous assis- 
tance she has provided us through- 
out the past year. 

Epwarp M. Boor, JR. 
Chair 


Board of Legal 
Specialization and 
Education 

The Board of Legal Specialization 
and Education (BLSE) has experi- 
enced another active year support- 
ing the work of its certification com- 
mittees and encouraging the 
growth, recognition, and acceptance 
of specialization in the practice of 
law. The duties of the board may be 
found in Ch. 6 of the Rules Regulat- 
ing The Florida Bar. 

Foremost among its responsibili- 
ties, the BLSE believes the oppor- 
tunity to participate in the certifi- 
cation plan is one of the principal 
ways to accomplish the goal of cer- 
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examination grading session in a | 

foreign country, finding it necessary tame 1-800-541-8460 
to utilize our aviation resources to 
transport the committee to Harbor 
Island in the Bahamas. The peace 
and quiet of this beautiful island 
allowed the committee to efficiently 
complete its task, and the long- 
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tification as articulated by the Su- 
preme Court of Florida in 1981:“We 
believe that The Florida Bar and 
this Court must responsibly move 
forward to assist the public in de- 
termining those individuals who are 
qualified specialists.” Seventeen ar- 
eas of law practice are now available 
to members, with two new fields on 
track. Standards for antitrust & 
trade regulation and labor & em- 
ployment law are before the Su- 
preme Court of Florida for adoption, 
and, if approved, applications will be 
accepted in the fall, with testing in 
the spring of 2000. 

As the certification program ma- 
tures and evolves, the board has 


vate the participation of qualified 
specialists for the benefit of legal 
consumers, the board has also been 
active in the difficult task of defend- 
ing its decisions to deny certification 
to applicants who do not meet the 
criteria of the program. Criteria spe- 
cific to character, ethics, and repu- 
tation for professionalism were in- 
corporated into the peer review 
component by the Supreme Court 
within the past year and the board 
believes firmly in the maintenance 
of high standards in all respects. 
An important victory came in the 
form of two opinions from the Su- 
preme Court on the testing and 
grade review process for certifica- 


The final consensus was that 
certification should be earned through 
a process applied uniformly to all. 


encountered a variety of unique 
situations which have given rise to 
innovative solutions. For example, 
an emeritus status for lawyers who 
are no longer practicing but wish to 
maintain certification is presently 
under consideration. Reasons such 
as health, judicial status, or career 
changes involving teaching or me- 
diation may suggest an emeritus 
classification. The concept of 
grandfathering was also considered, 
but rejected. As much as this pro- 
gram benefits from the participation 
of “established, well-recognized” 
practitioners, the final consensus 
was that certification should be 
earned through a process applied 
uniformly to all. 

The integrity of the certification 
program and its value to the public 
and the profession not only depends 
upon the relevancy of the standards 
to the practice areas, but also upon 
the quality of the participants. The 
public must have assurance that 
board certified lawyers not only 
have competence and expertise in 
their field of practice, but that they 
also have high moral and ethical 
standards. While working to moti- 


tion in September 1998. In both 
cases, applicants appealed after fail- 
ing to achieve passing scores on 
their respective certification exams. 
The court rejected their claims and 
affirmed holistic scoring, the review 
process, and a policy which requires 
a lawyer to wait at least two years 
before retaking exam after two con- 
secutive failures. 

Another duty of the BLSE is to 
ensure compliance with the CLE 
requirements and maintain stan- 
dards and policies to promote the 
continued enhancement of profi- 
ciency and knowledge. An amend- 
ment to expand the five-hour eth- 
ics, professionalism, and substance 
abuse component of the 30-hour re- 
quirement by adding “mental illness 
awareness’ was carefully considered 
by the board this year. Although still 
a recommendation to be ultimately 
considered by the Board of Gover- 
nors, the BLSE declined to approve 
the proposal. The board did, how- 
ever, draft policy to permit CLE 
credit for courses specifically de- 
signed to heighten and educate 
members on mental illness and be- 
lieves general awareness of this 
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topic, as well as others such as di- 
versity and sensitivity, to be as im- 
portant as substantive and proce- 
dural legal knowledge. 

The final program over which the 
board has jurisdiction is new mem- 
ber compliance with the basic skills 
course requirement. Recent changes 
in the program have enhanced the 
value of this course for new 
admittees. It now includes a session 
specifically on professionalism and 
offers members electives in basic 
level substantive programs. The 
BLSE will continue to work with the 
Young Lawyers Division to make 
this program worthwhile to those 
members new to the practice of law. 

Overall, the work of the 16 mem- 
bers of the BLSE is critical to the 
professional development of all Bar 
members and directly benefits the 
public. We strive constantly to in- 
form and educate the members of 
the Board of Governors who have 
jurisdiction over our decisions. Our 
comfort is in knowing the quality 
and competence of the 153 certifi- 
cation committee members and staff 
who perform the exhausting work of 
processing and examining appli- 
cants for certification. Appreciation 
is extended to those individuals 
who, individually and collectively, 
have given so many hours and 
worked so diligently to ensure the 
integrity of the certification plan is 
maintained. 

Enhancing the image of the legal 
profession and encouraging profes- 
sionalism among lawyers are popu- 
lar platforms among the leaders of 
The Florida Bar. It is the BLSE’s be- 
lief that the certification program is 
an ideal avenue toward such pursuits. 
J. CHENEY Mason 
Chair 


Business Litigation 
Certification 

The Business Litigation Certifi- 
cation Committee was appointed 
and organized in the 1995-96 Bar 
year. During that first year, the com- 
mittee received 69 applications, ap- 
proved 52 of them, and had a pas- 
sage rate of 80.7 percent for those 

who sat for the examination. 
The next certification filing period 


: 
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(September 1, 1997—October 31, 
1997) was the last year for board cer- 
tified civil trial lawyers to apply for 
business litigation certification under 
an exemption. The exemption allowed 
a member in good standing of The 
Florida Bar who was board certified 
in civil trial as of the effective date of 
business litigation certification stan- 
dards and who demonstrated sub- 
stantial involvement as prescribed in 
the standards to be exempt from the 
peer review, education, and examina- 
tion requirements. 

In the following Bar year, 1997- 
98, the committee continued to re- 
view and revise its policies and 
standards. After having reviewed 
more than 130 certification applica- 
tions in its second year, the commit- 
tee received a comparatively small 
number in the 1997-98 year. Nine- 
teen of 28 individuals who sat for 
the exam (67 percent) passed. 

In the current year, 1998-99, the 
committee received 11 applications, 
nine of which were approved to sit for 
the exam, which was held on May 5. 

This year’s committee, including 
Vice Chair Greg Presnell and 
members Maxine Long, Jim 
McCann, Ken Minerley, Harry 
Payton, Howard Ross, and Gary 
Salzman, all worked diligently in 
the review of applications and 
preparation of this year’s exami- 
nation. Thanks also to Chris 
Milton, the committee’s board liai- 
son, and to Carol Vaught, the 
committee’s certification special- 
ist, for their assistance throughout 
the year. The committee will con- 
tinue to review its policies and pro- 
mote interest in the certification 
program. 

Puiuip A. BATES 
Chair 


City, County and Local 
Government Certification 
Since the beginning of our certifi- 

cation program in 1996, 87 lawyers 
have achieved certification in our 
speciality. 

For certification year 1999, we 
have 21 applicants. As in the past 
three years, the City, County and 
Local Government Law Section of 
The Florida Bar conducted the cer- 


tification review course one day 
prior to the annual section meeting. 
Attendance at these one-day review 
sessions has been high throughout 
the four-year experience of this com- 
mittee, and remains the single best 
indicator for success upon the ex- 
amination. Comments concerning 
this course have been exemplary, 
whether by individuals who go on 
to certification or by other attend- 
ees. The course is an excellent over- 
view of local government law and 
the course material book is an ex- 
traordinary resource tool for both 
local government and private prac- 
titioners. This publication is avail- 
able through the CLE publications 
department of The Florida Bar. 
This year’s committee consists of 
H. Hamilton (“Chip”) Rice, Jr., chair; 
Susan Fossa Delegal, vice chair; and 
members Jon Marc Henning, Mary 
Julianne Yard, Robert N. Sechen, 
Alan Hardy Prather, Stephen H. 
Cypen, Richard L. Smith, and Rob- 
ert D. Pritt. The committee has la- 


bored long and hard in exam prepa- 
ration, application review, and con- 
centrated study on grading. 

The certification program has led 
many local governments to include 
certification as a requirement or a 
preference for employment of law- 
yers in the local government sector 
and many private firms now seek 
those who are certified in city, 
county and local government law. 
The committee hopes during the 
ensuing year to pursue steps to 
heighten the awareness and incen- 
tives for the more than 1,200 law- 
yers in the City, County and Local 
Government Law Section of the Bar 
to become certified. Likewise, we are 
taking special care to promote cer- 
tification among the private and 
public lawyers representing munici- 
palities and special districts along 
with those who represent suppli- 
cants before city, county and other 
local government entities. 

We hope to make all lawyers in- 
volved with local government law 
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practice aware of the distinction 
gained and dedication demonstrated 
by becoming certified. 

H. Hamitron (“Curp”) Rice, JR. 
Chair 


Civil Procedure Rules 

The committee undertook an am- 
bitious agenda this year. There have 
been multiple proposed changes to 
the rules which required appoint- 
ment of several subcommittees. 

A couple of years ago the Supreme 
Court in Kenny System, Inc. v. Con- 
tinental Ins. Co., 674 So. 2d 86 (Fla. 
1996), addressed the issue of forum 
and non conveniens. The court 
adopted a temporary rule which was 
later made permanent. However, 


changed the rule addressing the 
same issues as had been addressed 
by the committee. 

In addition, the committee is, at 
the request of the Supreme Court, 
addressing issues having to do with 
post-judgment application for attor- 
neys’ fees. Hopefully that task can 
be completed within the four-year 
cycle. Within that same time frame, 
we hope to provide a rule for the 
appointment of masters to preside 
over discovery matters. Another 
area of concern is the application of 
the rules regarding requests for ad- 
missions of fact. Some lawyers have 
concern since denials of such re- 
quests may not be used in litigation. 

Multiple other amendments are 


The committee, at the request of the 
court, is addressing post-judgment 
application for attorneys’ fees. 


since the court had initially re- 
quested that the committee provide 
input, we continued working on Rule 
1.061. Finally, a rule has been 
drafted which the committee be- 
lieves comports with the court’s di- 
rection and subsequent opinions. 

Although the Uniform Guidelines 
for Taxation of Costs are not “rules,” 
such guidelines are the responsibil- 
ity of our committee. After years of 
effort, new guidelines were consid- 
ered and passed with few objections 
by the committee. The guidelines 
have been sent to the Supreme 
Court for its consideration. 

Rule 1.070(j), regarding timeli- 
ness of service of process, was the 
subject of much activity within the 
committee. The committee mem- 
bers, like many of the appellate 
courts, felt that the rule was being 
applied punitively in many cases. 
With near unanimity, the commit- 
tee passed recommended changes to 
the rule which were forwarded to the 
Supreme Court. Interestingly, the 
Supreme Court addressed the same 
issue in an opinion dated Septem- 
ber 24, 1998. Thereafter, the court 


being considered regarding Rule 
1.110(b), Rule 1.330, Rule 1.420(b), 
and Rule 1.442. 

The Florida Civil Procedure Rules 
Committee is composed of approxi- 
mately equal numbers of plaintiff 
and defense lawyers, along with 
many trial and appellate judges and 
law professors. With few exceptions, 
the members are energetic and take 
seriously their responsibility. Before 
any rule change recommendation 
passes the committee (or fails, for 
that matter), there is much debate. 
Because the courts will rely upon 
our work, the interpretation of prac- 
tically every word of a proposed rule 
change is considered and argued. 

Members of the committee make 
extraordinary effort to attend and 
participate in special meetings of 
the committee as well as subcom- 
mittees. I would like to thank each 
member of this committee for the 
tireless dedication to the improve- 
ment of our profession. Finally, I 
thank our Bar liaison, Madelon 
Horwich, for her dedicated service. 
TyriE W. Boyer 
Chair 
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Civil Trial Law Certification 

The Civil Trial Law Certification 
Committee met numerous times 
throughout the past year to review 
applications for civil trial certifica- 
tion, and to address and propose 
changes in the civil trial certifica- 
tion program. 

There were, prior to this year’s 
examination held on March 11 in 
Tampa, 1,103 certified civil trial 
lawyers. In the March examination, 
an additional 57 lawyers were tested 
for certification. 

The preparation of the test for 
certification takes place with each 
committee member drafting and re- 
viewing parts of the examination. 
Attempts were made to try and have 
this examination be a fair examina- 
tion for all persons who sat for the 
test. Following the administration of 
the examination, the committee will 
meet over a two-day period, this 
year’s grading session being held in 
April 1999, to evaluate the exami- 
nations and to determine the pass 
rate of the examinees. In 1998, 52 
percent of the examinees passed the 
test. 

In the 1998-99 year, the commit- 
tee worked diligently to try to ob- 
tain more participation from the ju- 
diciary in sending and responding 
to requests for evaluations of law- 
yers applying for certification. This 
has been and continues to be a prob- 
lem area but it is an area where we 
have seen improvement. 

An additional problem area ap- 
pears to be the “waiver provision” of 
board certified civil trial lawyers, 
under Rule 6-4.4(b), which allows 
that “on special application, for good 
cause shown, the Civil Trial Certifi- 
cation Committee may waive com- 
pliance with the trial criteria for an 
applicant who has been continu- 
ously certified as a civil trial lawyer 
for a period of 14 years or more.” The 
application for recertification is be- 
ing changed so that it is clearer as 
to what the committee needs from 
lawyers applying for a waiver. The 
problem exists because many of the 
lawyers who were certified in the 
initial groups back in 1983 and 1984 
are reaching the ages of 55 and 
above, a point in time at which of- 
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ten the lawyers are trying fewer 
cases, becoming more of a supervis- 
ing attorney, or becoming certified 
mediators, part-time or full-time. 
The committee is working on this to 
make recommendations to The 
Florida Bar concerning this specific 
rule, and as stated the application 
will be clearer as to the information 
needed by the committee, when 
someone is claiming a waiver. 

It has been my privilege to serve 
as the chair of this committee over 
the past year. The individuals who 
make up this committee have uni- 
formly donated their time and effort 
to make certain that the work of this 
committee serves the purpose origi- 
nally established by The Florida 
Bar. My thanks go out to the other 
members of the committee, Jeffrey 
M. Cohen, Carlos R. Diez-Arguelles, 
Patricia A. Doherty, Lee Theodore 
Griffin, Christopher S. Knopik, 
Thomas C. Saunders, Joshua A. 
Whitman, and William S. Williams. 
Thanks also go out to Cheri Morgan 
of The Florida Bar, our staff liaison, 
who has likewise devoted many 
hours of her time and effort toward 
making the civil trial certification 
program work for the benefit of all. 
Rosert L. Cowes 
Chair 


Clients’ Security Fund 

The approximately 30 members of 
the Clients’ Security Fund Commit- 
tee have been working hard to in- 
vestigate claims brought by indi- 
viduals who believe their attorneys 
have stolen their money. Often vol- 
unteering five or more hours inves- 
tigating each claim, the committee 
members review the claim applica- 
tion; contact the claimant, the ac- 
cused defalcating attorney, and suc- 
cessor counsel, if any; and review 
relevant court and Bar records. The 
results of the investigation are then 
presented to the full committee at 
one of its three meetings per year, 
where, during the course of a five- 
or six-hour meeting, the committee 
votes to recommend payment or de- 
nial of each of the claims presented. 
(Occasionally, the committee will 


an informed vote can be made). 

Even with the enormous help of 
the committee’s Bar staff mem- 
bers, Michael Tartaglia and Teresa 
Bartlett, who, between the two of 
them, process over 50 percent of all 
claims filed (including the claims 
that, on their face, do not merit fur- 
ther investigation), each commit- 
tee member still investigates be- 
tween five and 10 claims each year. 
This means that, between investi- 
gation of claims, review of the 200+ 
pages of reports submitted before 
each committee meeting, attending 
these meetings, and corresponding 
with claimants, each committee 
member can volunteer in excess of 
80 or more hours each year on Cli- 
ents’ Security Fund Committee 
business alone. 

This hard work has not been in 
vain, however. Compared with last 
Bar fiscal year (1997-98), the com- 
mittee has significantly increased 
the number of claims investigated 
(from 333 to a projected 387). This 
increase does not, however, reflect 


an increase in the number of claims 
submitted. In fact, that number has 
decreased from 421 in 1997-98 to a 
projected 325 this year. Based on the 
number of claims the committee rec- 
ommended for payment (as of its sec- 
ond meeting this Bar year), the com- 
mittee is projected to recommend 127 
claims for payment, with an average 
paid claim of $8,409, whereas last 
year the committee recommended 114 
claims for payment, at an average of 
$7,045.95 paid per claim. In both 
years, the recommendation rate is ap- 
proximately the same: roughly one- 
third of all investigated claims are rec- 
ommended for payment. 

The total amount recommended for 
payment in 1997-98 was $861,441; 
in contrast, this year, the commit- 
tee is projected to recommend more 
than $1.2 million. The magnitude of 
the committee’s payment recom- 
mendations this year is the unfor- 
tunate result of the fact that, as of 
the February 1999 meeting, eight of 
the claims the committee recom- 
mended for payment were at the 
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more information is needed before 
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Stockhold of Litigation: 
| Economic Damages 
A 


’s $50,000 cap. This means that 
eight claimants had $50,000 or more 
stolen from them by their attorneys. 

a consequence, some claims may 
not be paid in full this year. 


fund 


Under the Bar rules concerning 
the Clients’ Security Fund, claims 
that are approved for payment are 
guaranteed to be paid up to a fixed 
amount. Prior to this year, this mini- 
mum guarantee was $10,000. Then, 
at the end of each Bar year, any re- 
maining Clients’ Security Fund 
money was paid out, pro rata, to the 
approved claimants, up to the lesser 
of the total amount of their claims 
or the fund’s per-claim cap of 
$50,000. Over several years, this 
proportional payment framework 


Code and 
Rules of Evidence 

The Code and Rules of Evidence 
Committee is charged with the duty 
of regular review and reevaluation 
of the Code and Rules of Evidence 
in an effort to advance orderly pro- 
cedures in the administration of jus- 
tice. The primary mission of the 
Code and Rules of Evidence Com- 
mittee is to monitor legislative bills 
and recommend approval or disap- 
proval to the legislature through 
The Florida Bar or through commit- 
tee positions. In recent years, this 
committee has taken a more active 
role in the legislative process due, 
in part, to the changing environ- 
ment in the legislature and also an 


This year, the Board of Governors 
increased the minimum guaranteed 
payout on claims to $25,000. 


has led many claimants (whose 
claims were deemed meritorious by 


both the committee and the Board 
of Governors) to walk away with less 
than the full amount of their losses. 


(Last Bar year was a fluke; no pro 
rata payments were necessary, and 
the Board of Governors was asked 
to allot the undisbursed funds, ap- 
proximately $30,000, among previ- 
ous years’ approved claimants who 
were forced to accept less than the 
full approved claim amounts.) This 
Bar year, however, the Board of Gov- 
ernors increased the minimum 
guaranteed payout on claims to 
$25,000, which should result in well 
over 80 percent of all approved 
claims being paid in full. 

The committee will continue to 
work hard to help the profession 
clean up after its own. Unfortu- 
nately, there is more than enough 
of this work to go around, and we 
encourage all attorneys who are in- 
terested in helping the Bar’s good 
work to seek appointment to the 
committee. 

CHRISTOPHER M. SHULMAN 
Chair 


increased number of legislative bills 
which impact the Code and Rules of 
Evidence. With last year’s creation 
of the Code Improvement Subcom- 
mittee, this committee has taken a 
proactive role in considering both 
substantive and organization im- 
provements to the Evidence Code. 
Last year the Code Improvement 
Subcommittee recommended a 
number of changes to the Evidence 
Code. These proposed changes were 
circulated to other committees and 
sections of the Bar. As a result, a 
number of proposals remain under 
study. One proposal, an amendment 
to FS. §90.407, known as the Sub- 
sequent Remedial Measures Rule, 
had no opposition from any commit- 
tee or section. This proposed amend- 
ment was considered by the appro- 
priate Florida Bar committees and 
the Board of Governors and this 
committee’s position on amending 
§90.407 was ultimately adopted as 
a Florida Bar position. The commit- 
tee sought sponsors for the bill in 
both the House and Senate. As of 
this writing, the bill has been passed 
by the House. The committee ex- 


64 THE FLORIDA BAR JOURNAL/JUNE 1999 


presses its appreciation to Paul Hill 
and his staff and Richard McFarlain 
and his staff for their work on this 
issue. 

During this year’s legislative ses- 
sion HB 41 and SB 830 were intro- 
duced, which provided a privilege to 
communications between parent 
and child. This bill was nicknamed 
the Mrs. Lewinski/Kenneth Starr 
Bill and was a response to Kenneth 
Starr’s calling Mrs. Lewinski to tes- 
tify against her daughter. This com- 
mittee, although not opposed to a 
limited privilege between parent 
and child, studied these bills exten- 
sively and ultimately determined to 
oppose the bills. A subcommittee 
headed by Professor Mark Dobson 
with the help of Professor Charles 
Ehrhardt and Vince Howard re- 
searched this issue and ultimately 
presented the committee’s position 
to the sponsors of this bill. The com- 
mittee also provided its position to 
the House Judiciary Committee. As 
of this writing, this bill is still in the 
House Judiciary Committee in the 
House but has gotten out of commit- 
tee in the Senate and is on the Sen- 
ate calendar. 

Another issue that this commit- 
tee addressed during the legislative 
session was HB 1322 and HB 1547, 
which abrogated the accident report 
privilege. The committee did exten- 
sive research, studied this issue 
carefully, and was ultimately unable 
to determine that abrogating this 
privilege would promote fairness, 
efficiency, and justice. Accordingly, 
the committee voted to oppose this 
legislation and the members lobbied 
its position. This committee is a 
rules committee. However, unlike 
other rules committees which pro- 
mulgate rules and then petition for 
approval of those rules to the Su- 
preme Court, the Code and Rules of 
Evidence Committee functions pri- 
marily in the legislative arena. As a 
rules committee, this committee 
does not have funds to support lob- 
bying efforts by its members or a 
lobbyist. Recognizing that this could 
be an impediment to the effective- 
ness of this committee, the Long 
Range Planning Subcommittee de- 
termined to study this issue and 


> 


recommend __ solutions. Ron 
Rosengarten, chair of this subcom- 
mittee, has worked tirelessly to find 
a solution that will improve this 
committee’s efficiency and effective- 
ness in the legislative process. One 
suggestion of the subcommittee was 
that this committee petition for cre- 
ation of a section of the Code and 
Rules of Evidence within The 
Florida Bar. A preliminary petition 
has been prepared. We have also 
sought suggestions and recommen- 
dations from The Florida Bar’s Leg- 
islation Committee. This committee 
wishes to thank the Legislation 
Committee and the leaders of the 
Bar for their input on this issue. 

Recognizing the advanced tech- 
nology and its impact on the admin- 
istration of justice, the Technology 
Subcommittee chaired by Judge 
Hugh Hayes analyzed issues im- 
pacting technology and evidence. 
One such issue concerned whether 
there should be a special privilege 
to protect confidential electronic 
mail communications. The subcom- 
mittee will continue to analyze and 
study this issue and present its rec- 
ommendations at a future commit- 
tee meeting. 

This committee annually plans 
and presents an Advanced Evidence 
Seminar. The Seminar Subcommit- 
tee under the leadership of Sammy 
Cacciatore, Jr., assembled an excel- 
lent panel of prominent judges, pro- 
fessors, and attorneys to speak at 
this year’s seminar which was held 
in Tampa on March 11. The semi- 
nar was exceptionally well attended 
this year and the participants in the 
program had many favorable com- 
ments. 

In order to keep abreast of the 
changing case law interpreting pro- 
visions of the Code and Rules of 
Evidence, the Law and Ethics Sub- 
committee provided reports at each 
committee meeting. These reports, 
prepared by Vince Howard and Todd 
Middlebrooks, summarized recent 
case law. Their work is greatly ap- 
preciated; their reports were educa- 
tional to the members of this com- 
mittee and also assisted with the 
committee’s analysis of a number of 
issues under study. 


Under the guidance of Chair Ken 
Turkel, the Media Reply Subcom- 
mittee continued to monitor news- 
paper articles and responded to any 
unwarranted criticism of judges who 
had been unfairly attacked in the 
media for following the Evidence 
Code. Judges and lawyers were in- 
vited to direct to our attention any 
articles which appeared in the me- 
dia that unfairly attacked judges, 
lawyers, or our system of justice so 
this committee could issue an appro- 
priate response. Ken Turkel and his 
subcommittee did an excellent job 
of addressing these concerns. 

For the past two years, this com- 
mittee opposed a legislative bill that 
was ultimately passed and num- 
bered FS. §90.803(22). The commit- 
tee initially opposed this piece of 
legislation, which Governor Chiles 
vetoed. The veto was overridden by 
the legislature in the legislative ses- 
sion. This year, §90.803(22) became 
effective. The subcommittee that has 
studied this issue under the leader- 
ship of Pedro Martinez-Fraga 


continues to study this provision 
and the impact that it has on the 
orderly administration of justice. 
The committee will continue to look 
carefully at any piece of legislation 
proposed by powerful special inter- 
est groups that is narrowly designed 
to affect one type of case. 

The Code and Rules of Evidence 
Committee is composed of a num- 
ber of judges from the county, civil, 
and appellate courts, prominent law 
professors, prosecutors, public de- 
fenders, government lawyers, and 
private practitioners. All are well 
trained in the law of evidence, which 
enables the committee to have 
thoughtful and well-balanced de- 
bate on the issues it considers. The 
comments and perspectives brought 
to it by the judges and law profes- 
sors is vital to the function of this 
committee. 

The chair wishes to express a spe- 
cial thanks to the members of the 
Fast Track Subcommittee, Ron 
Rosengarten, Keith H. Park, Ken- 
neth Turkel, Professor Charles 
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Ehrhardt, Gary Fox, Judge Lucy 
Chernow Brown, Judge John A. 
Frusciante, and Pedro Martinez- 
Fraga. The Fast Track Committee 
meets between regular meetings of 
the entire committee in order to re- 
spond on short notice to the fast- 
moving legislative process. The Fast 
Track Committee discusses and de- 
bates bills that are newly filed be- 
tween the committee meetings and 
also addresses how to respond and 
lobby bills on which the committee 
has taken a position. The Fast Track 
Committee was very active this year, 
meeting almost weekly during the 
legislative session, and members 
have given freely of their time and 


interactive program concerning pro- 
fessionalism led by Paul Remillard 
of the Center for Professionalism. 
This year also marked another 
increase in use of the committee- 
produced consumer information 
material through the Florida Call- 
A-Law program and The Florida Bar 
website. The committee members 
updated the Call-A-Law scripts and 
the other consumer information 
materials. This marks the third con- 
secutive year that there has been a 
substantial increase in public re- 
quest for and use of the committee’s 
consumer information materials. 
The committee considers providing 
the public with quality consumer 


The Fast Track Committee was very 
active this year, meeting almost 
weekly during the legislative session. 


knowledge and it is greatly appre- 
ciated. 

This year our Bar liaison, Ann 
Chittenden, was recognized for her 
service to this committee. 

A special thanks to the vice chairs 
of this committee, Ron Rosengarten, 
Keith Park, and Ken Turkel, and 
also to the members of this commit- 
tee who worked diligently this year 
to deal with a number of emergent 
issues that confronted us during this 
legislative season. 

CorINNE Cotton Hopak 
Chair 


Consumer Protection Law 

The highlight of the year for the 
Consumer Protection Law Commit- 
tee was its very successful seminar 
entitled Winning Ways in Consumer 
Protection Law—Part III, held on 
January 22, 1999, in Miami in con- 
junction with The Florida Bar Mid- 
year Meeting. Spearheaded by Pro- 
gram Chair Ken Nolan, the seminar 
included such topics as automobile 
sales fraud, consumer class action 
lawsuits, and the enforceability of 
arbitration clauses in consumer 
cases. The seminar also included an 


protection information to be a pri- 
mary function of the committee. 

The committee has also been ac- 
tive in reviewing proposed legisla- 
tion. Over the past year the commit- 
tee has reviewed and offered its 
support to a number of pieces of leg- 
islation including the Business Law 
Section’s proposal regarding indi- 
rect purchaser antitrust claims. The 
committee continues to work on its 
own and with other sections of The 
Florida Bar and other interest 
groups to draft consumer-friendly 
legislation and to oppose legislation 
that would render consumers more 
vulnerable to unfair and deceptive 
business practices. 

The committee also contributed to 
The Florida Bar Task Force on An- 
cillary Business by presenting its 
views on the impact such ancillary 
business activity by lawyers might 
have on the consumer of legal ser- 
vices. 

MICHAEL FLYNN 
Chair 


Continuing Legal Education 
The CLE Committee is energetic, 
hard working, and continues in its 
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efforts to assist sections in provid- 
ing high quality educational pro- 
grams for members of The Florida 
Bar. Board of Governors liaison John 
Marshall Kest has actively partici- 
pated in CLE Committee activities 
this year. 

The Programs Subcommittee, 
chaired by Mercedes Busto, has pro- 
duced suggestions for improving 
CLE video programs, and is work- 
ing on ideas for upgrading the qual- 
ity and usefulness of written mate- 
rials provided at programs. 

The Long Range Planning Sub- 
committee, headed by CLE Commit- 
tee Vice Chair Cynthia A. Henderson 
(who is now secretary of the Depart- 
ment of Business and Professional 
Regulation, we are proud to men- 
tion), organized the annual CLE re- 
treat held mid-May in Key West. A 
technology update was on the 
agenda, as well as a presentation by 
Judge Scott M. Brownell, a renowned 
expert on adult learning. 

The Publications Subcommittee, 
chaired by Donald A. Workman, has 
supervised an update of the Pro- 
gram Chair, Steering Committee, 
and Speaker Manual, including an 
abbreviated edition designed prima- 
rily for speakers. CLE publications 
are available both on-line and on 
CD-ROM through West Group and 
Lexis. 

The CLE Committee could not 
function without the advice and as- 
sistance of The Florida Bar staff. We 
are grateful to Michael A. Tartaglia, 
division director of programs; 
Yvonne D. Sherron, director of pro- 
fessional development; Gerry B. 
Rose, director of legal publications; 
and Craig Shaw, legal editor and 
manager. 

JuDGE Martin D. KAHN 
Chair 


Criminal Law Certification 

After spending the previous two 
years serving as a member of this 
committee, I was honored with the 
opportunity to serve as chair for 
1998/1999. Having our previous 
chair, Martin Derovanesian, by my 
side made my plunge into responsi- 
bility that much easier. The year 
began by attending the first certifi- 


cation retreat in Tallahassee. The 
meeting served as a perfect way to 
share both the successes and fail- 
ures of the various committees. The 
retreat also served to remind me of 
the importance of expanding our 
base of certified lawyers. One of our 
first tasks for the year was to pro- 
mote the certification process 
through articles in local bar publi- 
cations, letter writing to qualified 
attorneys, and appearances at vari- 
ous legal functions to promote our 
program. So far it seems to have 
improved our numbers. We just fin- 
ished approving over 50 attorneys 
to sit for the exam in May. This is 
the largest number of applicants for 
our section in several years. Al- 
though the grading process will be 
long and arduous, we look forward 
to adding those who make the grade 
to our ranks. 

A major area of concentration for 
our committee this year was with 
several necessary rule changes. Af- 
ter many difficult and challenging 
meetings, we were able to settle on 
a new definition for protracted liti- 
gation and establish a recertifica- 
tion rule which allows judges to re- 
tain their certification while serving 
on the bench. Both changes were 
approved by the Board of Governors 
this year. 

Probably the most exciting and 
prestigious event of the year was the 
naming of my vice chair to the Su- 
preme Court of Florida. Justice 
Peggy Ann Quince was named to the 
court in January by Governor Jeb 
Bush. She has served our commit- 
tee honorably for many years. Her 
perspective from the bench has 
helped us immensely. She has also 
acted as a spokesperson for the cer- 
tification process with judges 
throughout the state. I encourage 
every committee to seek out judges 
who are certified in their area and 
consider the possibility of asking 
them to serve. Justice Quince now 
becomes the first to serve on the 
state’s highest court as a board cer- 
tified lawyer. It has been a pleasure 
serving on the committee and work- 
ing with each dedicated member. 
Special thanks to Linda Cook, Bar 
staff member, without whom we 


would never accomplish anything. 
Davin R. Parry 
Chair 


Criminal Procedure Rules 

The Criminal Procedure Rules 
Committee had a very productive 
year, with a good mix of prosecutors, 
defense attorneys, judges, and aca- 
demic members. During 1998 the 
committee received 21 proposals for 
consideration. In the first three 
months of 1999 the committee re- 
ceived five additional measures for 
consideration. 

In response to a question from 
Justice Leander J. Shaw, Jr., the 
committee recommended a change 
to Rule 3.361 permitting criminal 
attorneys to subpoena tangible evi- 
dence before the court. The recom- 
mended proposal was patterned af- 
ter the Rules of Civil Procedure. The 
committee asserted that criminal 
and civil attorneys should have con- 
sistent authority to issue subpoenas. 
This proposal will be sent to the 
Supreme Court as part of the four- 
year cycle. 

The Criminal Procedure Rules 
Committee recommended and the 
Supreme Court adopted amend- 
ments to Rule 3.220(h) regarding 
the location of depositions. In par- 
ticular, the amended rule provides 
that out-of-jurisdiction depositions 
should be taken in a court reporter’s 
office where the witness resides, a 
location agreed upon by the parties, 
or a location designated by the 
court. 

In response to proposals made by 
Chief Judge Don Moran of the 
Fourth Judicial Circuit, the commit- 
tee also reported to the Supreme 
Court that Rule 3.850, as well as 
companion rules affecting the accep- 
tance and entry of guilty pleas, 
should be amended. While the com- 
mittee specifically rejected Judge 
Moran’s proposals, a subcommittee 
chaired by Douglas Duncan recom- 
mended a standard written plea 
agreement in criminal cases. A sub- 
committee chaired by Raymond 
Rafool is currently working on this 
matter. 

In response to the Supreme 
Court’s opinion in Carter v. State, 


706 So. 2d 873 (Fla. 1997), the 
Criminal Procedure Rules Commit- 
tee adopted a new rule regarding 
competency during post-conviction 
proceedings. A special subcommit- 
tee, chaired by John Daniel, drafted 
Rule 3.851(d), which is patterned 
after Rule 3.211. The full commit- 
tee adopted the new rule and it will 
be included as part of the four-year 
cycle. 

The committee also adopted a 
uniform order of no imprisonment. 
In response to a request from Carlos 
Leon, staff attorney/AOC Legal Di- 
vision, 11th Judicial Circuit, a sub- 
committee chaired by Gary Beatty 
drafted a form order of no impris- 
onment pursuant to F.'S. §27.512 
(1998). The committee adopted the 
form and it will be included as part 
of the four-year cycle. 

The committee also adopted sev- 
eral proposals regarding Rule 3.800 
regarding the correction of sen- 
tences. A subcommittee chaired by 
Douglas Duncan recommended a 
new Rule 3.800(d) permitting a mo- 
tion for rehearing within 15 days of 
any order denying a motion pursu- 
ant to this rule. The subcommittee 
also recommended that Rule 
3.800(a) be amended to permit the 
correction of a sentence that does 
not grant proper credit for time 
served. Under the proposed rule the 
motion could be made at any time 
when it is alleged that the court 
records on their face indicate an 
entitlement to such relief. The com- 
mittee adopted a note to indicate 
that the amendment was adopted to 
conform the rule to State v. Mancino, 
714 So. 2d 429 (Fla. 1998). The com- 
mittee adopted both of the subcom- 
mittee proposals, to be included in 
the four-year cycle. In response to a 
request from Justice Shaw and 
Judge Martha Warner of the Fourth 
District Court of Appeal, the com- 
mittee also proposed amendment to 
Rule 3.681 and Rule 3.700(b). A sub- 
committee chaired by Susan 
Hugentugler recommended that the 
rules require the service of the judg- 
ment and sentence on the defendant 
and his or her counsel within 15 
days of sentencing and that the 
amount of credit for time served be 
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announced at the sentencing hear- 
ing. The committee adopted both of 
these proposals and they are the 
subject of an emergency petition 
filed in the Supreme Court. 

The committee also reviewed two 
matters regarding criminal discov- 
ery. A subcommittee chaired by Cir- 
cuit Judge Oscar H. Eaton, Jr., stud- 
ied whether the state attorneys 
were complying with the recent 
amendments to Rule 3.220 requir- 
ing the designation of witnesses to 
eliminate unnecessary depositions. 
The committee had received a report 
that some defense attorneys were 
forced to take unnecessary deposi- 
tions because prosecutors routinely 
designated all witnesses in Cat- 


Circuit Judge Stan Morris, proposed 
anew Rule 3.852, in response to the 
1998 Legislature’s repeal of the 
same rule. The proposal followed the 
new statute, expediting the disclo- 
sure of public records requests in 
death penalty cases. A second com- 
mittee, chaired by Judge Chris W. 
Altenbernd of the Second District 
Court of Appeal, is currently work- 
ing on amendments to the Rules of 
Criminal Procedure and the Rules 
of Appellate Procedure to facilitate 
the correction of sentences in the 
trial court, eliminating unnecessary 
appeals. 

I want to extend my deep appre- 
ciation to all members of the Crimi- 
nal Procedure Rules Committee and 


The proposal followed the new statute, 
expediting the disclosure of public 
records requests in death penalty cases. 


egory A. Since the designation pro- 
cedure was adopted by the Supreme 
Court in response to complaints by 
prosecutors about unnecessary 
depositions, Judge Eaton’s subcom- 
mittee contacted all state attorneys 
and public defenders in Florida to 
determine whether a problem ex- 
isted and whether any sanctions 
were necessary. The subcommittee 
found that rule was being followed 
and if a problem existed, the 
subcommittee’s work corrected the 
problem. Judge Eaton’s subcommit- 
tee also studied the Supreme 
Court’s opinion in Henderson v. 
State, 1999 WL 90142 (No. 92,885, 
Fla. 1999), holding that a public 
records request for police reports 
triggers reciprocal discovery obliga- 
tions under Rule 3.220. The subcom- 
mittee recommended that the 
Henderson opinion be approved. The 
committee agreed with the subcom- 
mittee and forwarded this comment 
to the Supreme Court. 

During this year, the court ap- 
pointed two special committees re- 
garding the Rules of Criminal Pro- 
cedure. One committee, chaired by 


Susan Elsass of the Bar staff. With- 
out their hard work and dedication 
the committee would have been un- 
able to accomplish these matters. 
RoBert R. WILLS 

Chair 


Elder Law Certification 

For this second year, the Elder Law 
Section had a certification exam. We 
are proud of the accomplishments of 
the Elder Law Section and how far 
it has proceeded. Unfortunately, in 
this past year one of the initial mem- 
bers of the certification committee, 
A. Budd Cutler, passed away. He was 
integral in establishing the criteria 
for certification and the first certifi- 
cation examination. Our heartfelt 
condolences reach out to Budd 
Cutler’s family. 

Our certification committee for 
1998-99 has worked very hard in 
developing a new exam and ensur- 
ing that it will be representative of 
the work performed by the attorneys 
who practice elder law. The commit- 
tee consists of Ed Boyer (the first to 
take the exam and pass it), Russell 
Carlisle, Richard Greatwood, 
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Rebecca Morgan, Emily Moore (co- 
chair), Charles F. Robinson, Jerry 
Solkoff, Michael Trombley, and Ri- 
chard Milstein (chair). We even have 
a new Florida Bar liaison this year, 
John Tan. John has worked dili- 
gently and has learned more about 
elder law even though his youth will 
keep him from the subject for many 
years. Hopefully John enjoys our 
intense meetings for exam writing 
and, of course, chocolate! 

In 1998, three out of nine exam- 
inees passed the exam. Twenty-two 
individuals were grandfathered in 
as a result of having taken the 
NAELA examination or having been 
on the committee. This year, we are 
pleased to say that 11 people signed 
up for the exam, seven took the 
exam, and four of them passed. Our 
percentage of passage rate was 55 
percent. An even stronger interest 
in certification was shown though, 
since approximately 90 people took 
the certification course offered by 
the Elder Law Section. We antici- 
pate that more examinees will be 
participating in the near future. 

We are extremely proud of the fine 
accomplishments of all of these en- 
ergetic people on the committee who 
work so hard, and all the past chairs 
of the Elder Law Section who have 
been able to bring the certification 
process to fruition. What a great 
group of people! Thank you all! 
RIcHARD C. MILSTEIN 
Chair 


Eminent Domain 

This has been a productive year 
for the Eminent Domain Committee, 
with interesting seminars and lively 
discussions. With the composition of 
the committee split nearly into 
equal parts, condemning authority 
and landowner attorneys, our gath- 
erings continue to show how an 
adversarial system can be adminis- 
tered with mutual respect, sincere 
efforts to work together, and a high 
degree of professionalism. We have 
enjoyed our meeting time together. 
Due to the nature of our practice, we 
also interact with each other on a 
regular basis with cases and 
projects. 

Alan DeSerio continues as the 


editor of our excellent committee 
newsletter, published three times a 
year and including substantive ar- 
ticles such as one by Ellen 
Kalmbacher on Florida’s maintained 
right-of-way statute, brief case sum- 
maries of the latest eminent domain 
appellate and circuit court opinions, 
hot news, and announcements. The 
newsletter contains valuable infor- 
mation in an easy-to-read format and 
continues to be well received by our 
members. 

This year started under the lead- 
ership of last year’s Chair Linda 
Nelson at the Orlando meeting, with 
case law updates and a legislative 
summary presented by members of 
the committee. We were then hon- 
ored to welcome Senator Skip 
Campbell to talk about legislative 
initiatives in the eminent domain 
field, followed by Florida Supreme 
Court Justice Harry Anstead’s re- 
marks on professionalism in the 
eminent domain field. 

Our September meeting ad- 
dressed working together to resolve 
cases by settlement and methodolo- 
gies we could all employ to fully rep- 
resent our clients in such negotiated 
solutions. Due to the interplay of full 
compensation with construction 
projects and ongoing business op- 
erations, eminent domain cases tend 
to be ideally suited to creative solu- 
tions and win-win settlements can 
often result with a little extra effort. 
We also had a very engaging discus- 
sion on current issues facing the 
eminent domain bar including pub- 
lic perception and solicitation is- 
sues. 

Our focus for the midyear meet- 
ing was on education, with an ex- 
cellent panel of appraisers and at- 
torneys discussing examining and 
cross-examining the appraisal ex- 
pert witness. We were pleased to 
welcome Randi Klayman Lazarus, 
assistant staff counsel for The 
Florida Bar, for a presentation and 
discussion on solicitation rules as 
they relate to eminent domain cases 
and projects. 

We will celebrate the 50th anni- 
versary of The Florida Bar with our 
meeting in Boca Raton, including a 
Thursday evening cocktail reception 


and Friday morning meeting with a 
legislative update and judges’ fo- 
rum. 

It has been a good year for the 
committee, through our meetings 
and regular contact between and 
among its members, as we strive to 
further the eminent domain practice 
throughout the state of Florida. 
Many thanks to vice chairs Lorena 
Ludovici and Bob Scanlan. 

Ernest A. Cox 

Chair 


Equal Opportunities 
in the Profession 

The activities and events of the 
Equal Opportunities in the Profes- 
sion Committee for this year re- 
flect the committee’s continued 
commitment to bring to the fore- 
front the issues and concerns of 
minorities and women lawyers 
practicing in Florida. It is the mis- 
sion of the committee to ensure 
that the ideals of fairness and jus- 
tice are constantly evaluated to 
ensure that our legal system is 
operating in an unbiased manner 
and to promote and provide edu- 
cational and professional opportu- 
nities for minorities and women. 

The committee is pleased to re- 
port that, under the stewardship 
of subcommittee chair Kimberly 
Gilmour, it recently published the 
second edition of the Minority 
Counsel Directory, which will be 
made available to corporate par- 
ticipants at our Business Develop- 
ment Conference. It is our continu- 
ing commitment and obligation to 
ensure that qualified minorities 
are introduced to corporations and 
government entities that need le- 
gal assistance. 

In addition, the committee has 
proposed a scholarship program 
funded by donations from private 
law firms for law students attend- 
ing law schools in Florida. A subcom- 
mittee has been formed to finalize 
the criteria for selection and to iden- 
tify sources of funding for the pro- 
gram. The idea was the brain- 
child of former Chair Jeffrey Rynor, 
and is being carried forward under 
the leadership of the current chair. 


We are also pleased to announce 
that the committee will host its Sec- 
ond Minority Summit at the annual 
Florida Bar meeting in Boca Raton. 
The overall thrust of the summit is 
to focus on some of the issues ad- 
dressed by the Racial and Ethnic 
Bias Study Commission created by 
the Supreme Court in 1989 and to 
highlight the progress made in the 
10 years following the study. A panel 
of legal experts will discuss the “Sta- 
tus of Minorities and Women in the 
Legal Profession” and “Challenges 
to the Minority and Women Busi- 
ness Enterprise Programs.” 

Finally, the committee, with the 
support of the Special Committee on 
Gender Equality in the Profession, 
has voted to create a section within 
The Florida Bar for minorities and 
women. Section status will allow the 
committee to create a revenue base 
for the committee to conduct semi- 
nars and other activities on behalf 
of its membership. If successful, 
each person who joins the commit- 
tee would pay an annual fee which 
would go to support the activities of 
the section. 

I would like to personally thank 
Kimberly Gilmour for publishing 
the Minority Counsel Directory, 
Tammy Fields for her assistance in 
organizing the summit, and Raul 
Arencibia for spearheading the 
committee’s effort to establish a sec- 
tion. Without their efforts, the work 
of the committee would not have 
been as successful. 

Lynn D. SOLOMON 
Chair 


Fee Arbitration 

Since its inception in 1989 the 
Standing Committee on Fee Arbitra- 
tion has acted as the policymaking 
and liaison body of the Fee Arbitra- 
tion Program. Charged with pre- 
scribing uniform forms and rules of 
procedure, giving advice concerning 
fee arbitration matters, gathering 
and maintaining statistical informa- 
tion, and generally promoting the 
program, the standing committee 
acts as a liaison between the Board 
of Governors and the “backbone” of 
the Fee Arbitration Program, the 22 
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circuit arbitration committees lo- 
cated throughout the state. 
Consistent with this liaison func- 
tion, each member of the standing 
committee was assigned to act as a 
liaison for one or more of the circuit 
arbitration committees. The various 
circuit arbitration committee chairs 
were encouraged to contact their 
standing committee liaison directly 
to render advice on fee arbitration 
matters arising during the course of 
the year. The standing committee li- 
aisons also have been encouraged to 
coordinate with circuit chairs to help 
promote the fee arbitration program 
in their local areas, by either mak- 
ing personal appearances at local 
bar association luncheons or volun- 


Florida Bar Journal and 
News Editorial Board 

This has been another busy year 
for the editorial board and staff of 
the Bar’s publications. Early in the 
year we added e-mail addresses and 
facsimile numbers to Bar members’ 
entries in the annual directory, and 
increased the type size of members’ 
names for easier use. Now at 960- 
plus pages, the directory contains an 
enormous amount of information for 
and about our Bar. 

In April a special issue of the Jour- 
nal featured the pro bono efforts of 
our membership. A former chair of 
the editorial board and former mem- 
ber of the Board of Governors, Judge 
Thomas G. Freeman, Jr., was guest 


The committee will consider fee 
mediation as either a prerequisite or 
alternative to fee arbitration. 


teering to write promotional articles 
in bar association bulletins or news- 
letters. 

An amended rules portion of 
Ch. 14 was approved by the 
Board of Governors and was filed 
with the Supreme Court of 
Florida for its approval. Approval 
from the court is expected be- 
tween June and September 1999. 
Within the rules portion, an im- 
munity clause for arbitrators 
(Rule 14-5.3) was included. 

The amended Rules of Procedure 
portion of Ch. 14 also was approved 
by the Board of Governors. The 
Rules of Procedure do not require 
the court’s approval before being 
implemented. Therefore, the 
changes in Rules of Procedure are 
in effect. Changes include protect- 
ing the mental processes of the ar- 
bitrators and the makeup of an ar- 
bitration panel. 

Next year, it is anticipated that 
the committee will consider fee me- 
diation as either a prerequisite or 
alternative to fee arbitration. 

L. BERNSTEIN 
Chair 


editor of the issue. Florida has been 
at the lead in the pro bono area and 
provides an outstanding record of 
access to the courts for the indigent. 
In addition to printing statistical in- 
formation on the number of hours 
attorneys devote to pro bono services 
and the dollars contributed to legal 
aid organizations, the issue re- 
viewed the history of pro bono in the 
state and the commitment of law 
firms, government lawyers, and lo- 
cal bar associations to meeting the 
legal needs of Florida’s poor. 

The October 1998 Journal carried 
a profile of Chief Justice Major B. 
Harding and coverage of the nine 
revisions to the state constitution 
proposed by the Constitution Revi- 
sion Commission. The in-depth ar- 
ticles were presented in an effort to 
educate our readers before going to 
the polls to mark their November 3 
ballots. 

The primary responsibility of the 
editorial board is the substantive 
and stylistic review of all manu- 
scripts submitted for publication as 
feature articles. Most board mem- 
bers review at least one submission 
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each month and return a detailed 
analysis of the manuscripts, includ- 
ing cite checks. Always to be consid- 
ered are accuracy, thoroughness, 
conciseness, and originality. 

In additional to the critique of 
submissions, several members have 
taken on extra duties through ser- 
vice on committees. Serving on the 
annual legal writing seminar com- 
mittee are Richard Fee, chair; Nancy 
Freeman, Clif Gorenflo, and Steve 
Lesser. “Effective and Ethical: Keys 
to Better Writing” will be held June 
24 during the Bar’s annual meeting 
in Boca Raton. Selecting winners in 
the Barbara Sanders Memorial 
Writing Contest are Kelly Braun, 
Amy Fischer, John Reid, Susan 
Stephens, Maureen Matheson, Rich- 
ard Fee, Jeff Kottkamp, Robert 
Sturgess, and Rafael Suarez-Rivas. 

The board also provides input to 
staff on the overall usefulness of the 
Journal and News. The 1997-98 
membership attitude survey found 
both publications highly regarded 
by members, who ranked the publi- 
cations at the top of a list of Bar ser- 
vices they find helpful. We are com- 
missioning an outside critique of the 
publications in the coming year to 
enhance the publications’ content 
and design, to help the board and 
staff better serve all Bar members. 
FRAN H. TooMEY 
Chair 


Grievance Mediation 

The Supreme Court approved 
implementation of The Florida Bar 
Grievance Mediation Program on 
June 11, 1998, following a success- 
ful pilot program. Since court ap- 
proval, the Grievance Mediation 
Committee has been busy oversee- 
ing the implementation of the pro- 
gram and fine-tuning the program 
to meet the needs of Bar members 
and the public. 

The committee approved griev- 
ance mediators to serve in the pro- 
gram. The mediator application 
form and the mediation and exit sur- 
vey forms were revised to take into 
account issues learned through the 
ongoing experience of the program. 
Policies continue to be developed 
and modified to enhance the admin- 
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istration of the program. 

Several issues have been ad- 
dressed this year, including training 
of new mediators, co-mediation dur- 
ing the training process, record re- 
tention, and the issue of mediators 
or mediator applicants who have 
been disciplined or are the subject 
of grievance complaints. Addition- 
ally, the committee is looking into 
the possible use of law school vol- 
unteers to assist in the administra- 
tion of the program. 

The committee is analyzing the 
present and anticipated needs of the 
program for long-term planning. We 
will be making recommendations to 
the Board of Governors for consid- 
eration, including staffing issues, 
analysis of the experience to date of 
the program, the types of cases re- 
ferred to mediation, and several pos- 
sible modifications to make the pro- 
gram even more beneficial to 
Florida Bar members and our cli- 
ents. 

My thanks to the members of the 
committee and the Florida Bar staff 
for their hard work to enhance the 
grievance mediation program and to 
maximize the benefits which may be 
realized from the program. Special 
thanks and recognition to all of the 
program mediators who have do- 
nated their time to this program. 
Morris SILBERMAN 
Chair 


Health Law Certification 

The Health Law Certification 
Committee is completing its fifth 
year. Florida continues to remain 
the only state having so recognized 
this specialty area; however, ques- 
tions are repeatedly received from 
various states concerning the means 
and methods of our program. Pres- 
ently there are 73 certified health 
law attorneys and an additional 16 
approved to sit for the 1999 exam 
which was administered in May. 

The minimum qualifications to 
seek board certification in health 
law are: 1) the applicant must have 
been engaged in the practice of law 
for five years as of the date of fil- 
ing an application; 2) the applicant 
must demonstrate that during the 
three years immediately preceding 


the date of application 40 percent 
of his or her practice was devoted 
to matters in which health law is- 
sues were significant factors and 
in which the applicant had sub- 
stantial and direct participation; 3) 
the applicant must have accumu- 
lated accredited CLEs in health 
law of not less than 60 hours; and 
4) the applicant must submit and 
pass peer review scrutiny. 

Each application, once it is deter- 
mined by Bar certification staff to 
meet minimum eligibility require- 
ments, is reviewed by the committee 
and a determination made as to the 
applicant’s eligibility to sit for the 
exam. 

To date the exam has historically 
been composed of two parts, the first 
consisting of multiple choice questions 
and the second consisting of two man- 
datory essays and two optional essays 
from among varying choices. The cer- 
tification committee is continuously 
reviewing and updating the perti- 
nence of the issues the exam seeks to 
test. 

In addition to determining the eli- 
gibility of the applicants and writing 
and grading the examination, this 
year the Health Law Certification 
Committee became integrally in- 
volved with the Board of Legal Spe- 
cialization and Education in review- 
ing and commenting upon proposed 
BLSE certification policy changes 
seeking to improve the certification 
process, as well as participating, by 
representative attendance, at BLSE 
meetings. 

The committee is preparing for its 
first recertification. There are 46 
health lawyers eligible for recertifica- 
tion in the summer of 2000. It will be 
done consistent with the other poli- 
cies of the BLSE in other certification 
areas. 

It is without question that the com- 
mittee is blessed with diligent, hard 
working attorneys who are willing to 
give up a substantial amount of their 
time, both meeting in person and for 
telephone conference calls. The dedi- 
cation shown by my fellow commit- 
tee members is immeasurable. The 
committee awarded two-term Chair 
Lewis Fishman with a plaque of 
appreciation for his dedicated ser- 


vice at the midyear meeting in Mi- 
ami. The committee this year con- 
sisted of Christopher D. Rolle, vice 
chair; Richard T. Jones, Robert P. 
Macina, Joanne Martin, Maria T. 
Currier, Jeffrey Myers, and James 
Thomison. Our work was coordi- 
nated by our Bar certification spe- 
cialist, Taressa Langford. 

Kirk S. Davis 

Chair 


international Law 
Certification 

The International Law Certifica- 
tion Committee has completed its 
first full year and will confer certi- 
fication of its first group this month. 

Present requirements to sit for 
the exam provide that the applicant 
be engaged in the practice of law and 
be a member in good standing of a 
bar for not less than five years. The 
applicant has to demonstrate sub- 
stantial involvement in the practice 
of international law during each of 
the three years immediately preced- 
ing the date of the application. The 
committee considered whether to 
“grandfather in” attorneys of promi- 
nence or lengthy experience in the 
area, but was unable to reach a con- 
sensus. 

International law for the purposes 
of certification is defined as the prac- 
tice of law dealing with issues, prob- 
lems, or disputes arising from any 
aspects of relations between or 
among states and international or- 
ganizations, as well as the relations 
between or among nationals of dif- 
ferent countries or between a state 
and a national of one state, includ- 
ing transnational business transac- 
tions, multinational taxation, cus- 
toms, and trade. 

The substantial involvement re- 
quirement provides that the appli- 
cant has devoted more than 50 per- 
cent of his or her practice to 
international law. In addition, the 
applicant is required to show that 
during the three-year period preced- 
ing the application, he or she has 
completed at least 75 hours of con- 
tinuing legal education in the field 
of international law. This require- 
ment can be met through the atten- 
dance of seminars, through gradu- 
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ate school, lecturing at CLE semi- 
nars on international law, authoring 
articles or books on international 
law, or teaching courses at law 
school. 

Finally, the peer review require- 
ment states that five other lawyers 
must attest as to the applicant’s spe- 
cial competency and substantial in- 
volvement in international law. 

The members of this year’s first 
certification committee were ap- 
pointed by President Blumberg and 
automatically receive certification. 
The other committee members are 
Thomas Baur, vice chair; Robin A. 
Abraham, John C. Bierley, Robert R. 
Hendry, Richard A. Jacobson, An- 
drew J. Markus, George C.J. Moore, 


cific assignments from the Board 
of Governors in matters regarding 
the judiciary. The committee prior 
to each legislative session reviews 
all bills pertinent to the judiciary 
which have been prefiled and, 
where appropriate, the committee 
makes recommendations either to 
the Board of Governors or to the 
Legislation Committee of the Bar. 

Of concern to the committee is the 
question of obtaining and then re- 
taining qualified judges. Not only 
are the selection and retention pro- 
cesses monitored, but also consider- 
ation is given to making judicial po- 
sitions more attractive to qualified 
attorneys. 

The committee reviewed Revision 


The committee continually strives to 
ensure the selection and retention of 
the highest quality judges. 


and Thomas L. Raleigh III. The com- 
mittee has held eight meetings from 
the time of its creation through June 
1. All members have worked dili- 
gently to prepare a professional and 
thorough evaluation and examina- 
tion process. 

We received 16 applications this 
past year and all were approved to 
sit for the March 11, 1999 exam. Of 
the 16, two persons were unable to 
take the exam. As of the date of this 
report, the number who passed is 
not determined. 

The morning portion of the exami- 
nation consisted of 150 multiple 
choice questions. In the afternoon, 
the examinees were required to an- 
swer one essay question from a 
choice of five topics: inbound trans- 
actions, outbound transactions, in- 
ternational trade, international liti- 
gation, and customs. 

Epwarp M. Jorre 
Chair 


Judicial Administration, 
Selection and Tenure 
The Judicial Administration, Se- 
lection and Tenure Committee has 
the responsibility of accepting spe- 


7 as proposed by the Constitution 
Revision Commission and endorsed 
and supported the same. 

During the year several subcom- 
mittees were appointed. These in- 
cluded Judicial Benefits Subcom- 
mittee, Judicial Compensation 
Subcommittee, Independence of the 
Judiciary Subcommittee, and Judi- 
cial Elections Subcommittee. 

The Judicial Benefits Subcommit- 
tee prepared a comparative study of 
health, life, and disability insurance 
benefits for state management po- 
sitions, legislative staff positions, 
state attorneys, public defenders, 
and judges. The study reflected that 
judges’ health and disability ben- 
efits are not commensurate with 
those to which they were compared. 
The report also reflected that senior 
court management employees’ ben- 
efits are superior to those of judges. 

The Judicial Compensation Sub- 
committee updated the committee’s 
earlier compensation report. 

After the initial reports of the two 
foregoing subcommittees were sub- 
mitted to the full committee, the 
Judicial Benefits Subcommittee and 
the Judicial Compensation Subcom- 
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mittee were combined into a single 
subcommittee on judicial compensa- 
tion and benefits. 

The Independence of the Judi- 
ciary Subcommittee prepared a 
white paper on judicial indepen- 
dence, which was submitted to the 
Board of Governors for its consider- 
ation of distributing the same to the 
legislature for informational pur- 
poses. 

The Judicial Elections Subcom- 
mittee is reviewing and updating 
the committee’s earlier report to the 
Board of Governors. The earlier re- 
port recommended to the board that 
local committees be formed for the 
purpose of advising candidates for 
judicial office of the statutory and 
ethical limitations upon campaign 
practices and for the additional pur- 
pose of monitoring ethical violations. 
The initial report contained forms 
for distribution to candidates. The 
subcommittee is reviewing the 
implementation of the report and 
forms and is also investigating ad- 
ditional methods of ensuring that 
the Canons of Judicial Conduct and 
The Florida Bar disciplinary rules 
are diligently enforced. In connec- 
tion with the latter point, the com- 
mittee has recommended that the 
Board of Governors encourage griev- 
ance committees and the Judicial 
Qualifications Commission to 
strictly enforce Canon 7 of the Code 
of Judicial Conduct. 

The committee monitors all legis- 
lative bills which fall within the 
purview of the committee and, when 
appropriate, offers advice and rec- 
ommendations to the Board of Gov- 
ernors. 

The committee endeavors to pro- 
vide guidance and leadership in the 
areas of judicial administration, se- 
lection and tenure for the better- 
ment of the profession and continu- 
ally strives to ensure the selection 
and retention of the highest quality 
judges. 

Car R. PENNINGTON, JR. 
Chair 


Judicial Evaluation 
This has been an exciting year for 
the Judicial Evaluation Committee. 
The Florida Bar’s judicial evalua- 
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tion program is helping make our 
state’s judicial system one of the 
country’s strongest. The evaluation 
program, which provides a confiden- 
tial dialogue between judges and the 
attorneys who appear before them, 
consistent with Fla. R. Jud. Admin. 
2.051(c)(4), has been in existence 
since January 1, 1998. Participating 
judges indicate that the feedback 
generated has been constructive and 
beneficial to the fulfillment of their 
judicial duties. (The committee had 
worked on the evaluation program 
for a number of years, developing 
and refining it, before finally getting 
one that met the approval of the 
judges and attorneys who serve on 
the committee as well as the Florida 
Bar Board of Governors.) 

The results for the first year have 
been encouraging. Fifty-nine per- 
cent of the county and circuit judges 
have participated in the program 
and there has been 100 percent par- 
ticipation by judges serving on the 
five district courts of appeal. Over- 
all, 261 circuit judges received a to- 
tal of 4,716 responses. For county 
judges, 157 judges received a total 
of 1,961 responses. Of the 6,677 to- 
tal responses, 92 were filled out or 
returned improperly and were un- 
usable. Based on those figures, each 
circuit judge who received responses 
got an average of 18 evaluations, 
while each county judge got an av- 
erage of about 12. Appellate judges 
received a total of 251 responses, or 
just over four per judge. 

Interestingly, DCA judges re- 
ceived more evaluations in the last 
half of 1998, while the reverse was 
true for trial judges. Circuit and 
county judges got 3,943 evaluations 
from January through June, but 
dropped to 2,734 for the succeeding 
six months. DCA judges got 120 re- 
sponses for the first half of the year 
and 131 for the second half. 

Recently, members of the commit- 
tee met with Chief Justice Major B. 
Harding to discuss the evaluation 
program. Chief Justice Harding was 
very supportive of the program and 
will encourage our judiciary to con- 
tinue participation in this worth- 
while program. Furthermore, he 
confirmed that the Supreme Court 


will begin participation in the evalu- 
ation program. 

The committee will continue to 
monitor the program, looking for 
ways to improve it and to increase 
the number of judges and lawyers 
participating in it, while educating 
lawyers on how to correctly fill out 
the evaluation form. 

Rosert S. SINGER 
Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Proce- 
dures Committee serves as liaison 
between the 26 judicial nominating 
commissions. It conducts the JNC 
Institute, an annual training semi- 
nar, for new and old commissioners; 
keeps track of new legislation per- 
taining to the nominating process 
and merit selection; and recom- 
mends new procedures or rules to 
improve the nominating process. The 
following are matters considered by 
the committee during this year: 
¢ Constitution Revision Commis- 
sion—This committee and the Bar 
fully supported Revision 7 regard- 
ing the judiciary. This amendment 
allowed: 1) state funding of Article 
V costs; 2) increasing county court 
judges’ terms from four to six years; 
and 3) voters an “opt-in” merit se- 
lection/retention provision for 
county and/or circuit judges in each 
circuit beginning with the Novem- 
ber 2000 elections. 
e JNC Newsletter—This new pub- 
lication finally came to fruition with 
the inaugural issue last November. 
That issue advised commissioners of 
what this committee does; when the 
next JNC institute will be held; how 
to get Attorney General opinions; 
and other useful information. The 
purpose of the newsletter is to pro- 
vide general information regarding 
the nominating process; any new 
legislation affecting the process; and 
will ultimately include a chair’s cor- 
ner with questions and answers. 
e JNC Institute was held on Janu- 
ary 20, 1999, in Miami during the 
Bar’s midyear meeting. The program 
is designed to focus on a number of 
issues regarding the nominating pro- 
cess in an effort to make improve- 
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ments. Among the issues discussed 
this year were: 1) more uniform 
method of voting; 2) obtaining pub- 
lic input regarding the applicants; 3) 
boundaries for interviews; 4) devel- 
oping an advisory letter to applicants 
setting forth what is and is not ap- 
propriate with respect to lobbying by 
endorsements, letters, calls, and di- 
rect contact with commissioners; 5) 
handling “negative” information 
about an applicant; 6) appropriate- 
ness for commissioners to solicit or 
recruit applicants; 7) dealing with 
conflicts of interest between a com- 
missioner and an applicant; and 8) 
effective investigative techniques. 
The committee will be assembling 
the information obtained during the 
discussion and developing suggested 
changes in the uniform rules for your 
consideration at the next rules con- 
vention. 

Senior Justice Ben F. Overton also 
gave remarks concerning “The Cred- 
ibility of the JNC Process” and the 
importance of achieving public con- 
fidence in this system of selecting 
judges. The luncheon address was 
given by Dexter Douglass on the 
JNC process and the effects of the 
constitutional amendment that 
passed concerning the judiciary 
which will allow county and/or cir- 
cuits an “opt-in” merit selection/re- 
tention provision beginning with the 
November 2000 elections. 

JUDGE WILLIAM H. OvERTON 
Chair 


Law Related Education 

The mission of the Law Related 
Education Committee of The 
Florida Bar has always been to pro- 
mote effective law related education 
programs in grades K-12, with em- 
phasis on understanding the rights 
and responsibilities of citizens in a 
participatory democracy, i.e., good 
citizenship. During the 1998-99 
year term, our committee continued 
its long-standing tradition of work- 
ing closely with the Florida Law Re- 
lated Education Association 
(FLREA) (funded with assistance 
from the Florida Bar Foundation 
IOTA program). The committee of- 
fered advice, assistance, and volun- 
teers with many of the programs, 
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activities, and projects of the asso- 
ciation including an LRE Manual 
distributed to schools, a “We The 
People” competition (constitutional 
law), a high school statewide mock 
trial competition, Law Week activi- 
ties, and “Project Citizen.” 

Starting at the June 1998 meeting; 
the FLREA staff engaged the commit- 
tee members in mock class training 
on various law related topics. Simi- 
larly, the committee has teamed up 
with FLREA to showcase law related 
education in a Florida Bar Journal 
special issue yet to be announced; 
Florida Bar President-elect Edith 
Osman plans to make this project a 
priority during her term. 

Keeping with tradition, the commit- 


about law related education activi- 
ties throughout the state, and to 
add a little more structure to indi- 
vidual efforts, so that continued 
participation by members of The 
Florida Bar is made easier and 
more effective. 

Nor. G. LAWRENCE 

Chair 


Lawyer Referral Service 

The Lawyer Referral Service 
Committee had a very active and 
productive year. The committee 
voted to increase the half-hour con- 
sultation fee from $15 to $25 to put 
it more in line with other Bar-spon- 
sored lawyer referral services and 
to offset the $25 lawyer referral ser- 


The Florida Bar’s Statewide Lawyer 
Referral Service had a banner year 
in 1998, with 112,195 referrals. 


tee again this year revised and pub- 
lished the Legal Guide for New 
Adults, which explains basic laws, fo- 
cusing on the rights and responsibili- 
ties upon becoming an adult. This 
pamphlet, which is distributed to high 
school seniors each year, covers a va- 
riety of topics including driving, drink- 
ing, consumer protection, voting, and 
jury duty. Bar President Howard 
Coker launched this guide along with 
the undersigned chair in a press re- 
lease dated December 1998. The 
launching was published in several 
newspapers and news outlets state- 
wide. The guide is being translated 
into Spanish and French for distribu- 
tion once funding is secured. 

One of the functions the commit- 
tee continued to focus on this year 
was to act as a clearinghouse for 
law related activities that are oc- 
curring across the state. Toward 
this end, committee members are 
following up on the Legal Guide for 
New Adults, to ensure that the 
pamphlets are being received and 
distributed to students. One of the 
continuing goals of the committee 
is to organize the information 


vice 1999 membership dues in- 
crease. 

The committee requested R.B. 
Oppenheim Associates to draft a 
proposal for a statewide radio and 
print public awareness campaign for 
the service based on the media plan 
utilized for the pilot advertising pro- 
gram the service launched in the 
spring of 1998. The committee re- 
viewed the proposal and decided the 
cost was not worth the benefits of 
the campaign, and decided to focus 
on promoting the service through 
monthly press releases, the Bar’s 
Speakers Bureau, and utilizing 
larger Yellow Pages ads. 

The committee received and re- 
viewed a report from the ABA Pro- 
gram of Assistance Review that rec- 
ommended the service should 
upgrade its computer system and 
utilize a PC fax option instead of 
mailing voluminous monthly re- 
ports to the service panel attorneys 
each month. The report also recom- 
mended hiring more staff and ad- 
ministering a thorough client sur- 
vey procedure. In an effort to 
implement these suggestions, the 
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committee has requested funding 
for two additional part-time staff 
persons and for Yellow Pages adver- 
tising. The committee is also work- 
ing with the Bar’s information sys- 
tems department, which is 
considering the computer require- 
ments of the LRS, as part of its 
evaluation of the Bar’s computer 
system. 

The committee also reviewed and 
approved a proposal from the 
Broward County Bar Association for 
a 900 Brief Advice Panel Pilot Pro- 
gram for people who need a lawyer 
but who do not want to go into a 
lawyer’s office and would prefer to 
ask simple legal questions via 
phone. 

The committee is examining ex- 
tended reporting period endorse- 
ment requirements for professional 
liability insurance for the service 
panel members. The committee re- 
ferred the matter to the Member 
Benefits Committee for guidance 
and review. 

The service is sending a represen- 
tative from the Bar to the Northwest 
Justice Center in Dade County to 
represent The Florida Bar Lawyer 
Referral Service during Law Week. 
The service booth will set up at the 
justice center to distribute pam- 
phlets and other information about 
the service and to answer questions 
from the public. 

The service had a banner year in 
1998 with 112,195 referrals. The 
percentage of calls that received a 
busy signal dropped to an all-time 
low of 13 percent, which means more 
people were able to get through to 
the service to receive a referral. In 
1993, the blocked call percentage 
was a staggering 70 percent and the 
addition of more staff and an up- 
graded telephone system has im- 
proved the service and helped ful- 
fill its mission of increasing access 
to the legal system. 

The committee is currently work- 
ing with the Communications Com- 
mittee in developing a plan for a 
Bar-wide public awareness program 
that would include an LRS compo- 
nent. The committee is also design- 
ing an LRS magnet that will be dis- 
seminated to the public via the Bar’s 
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Speakers Bureau, Law Week activi- 
ties, and at public libraries and 
courthouses. 

At the annual meeting in June, 
the committee will make plans for 
the 1999-2000 Bar year and discuss 
its goals and objectives for the next 
millennium. 

G. Apans III 
Chair 


LOMAS 

This has been a year of major 
projects completed for the Law Of- 
fice Management Assistance Ser- 
vice. In keeping with the LOMAS 
Committee’s revised goals estab- 
lished for the service, LOMAS has 
turned its focus to attempting to 
reach the largest number of mem- 
bers possible through work on 
projects and Bar speaking engage- 
ments. One of the completed projects 
was a revision of the technology por- 
tion of the best selling LOMAS vid- 
eotape Starting On Your Own. The 
one-hour segment reviews in Q&A 
fashion all of the latest up-to-date 
information available on computer 
hardware and software. The update 
was paid for with a grant from the 
Young Lawyers Division. The video- 
tape is included in a start-up pack- 
age sold to newly admitted mem- 
bers, and anyone contemplating 
starting their own firm. 

LOMAS also completed a Y2K 
Resource Handbook. The compiling 
of the Y2K Resource Handbook & 
Planning Guide was produced in 
conjunction with the Legal Technol- 
ogy Institute of the University of 
Florida College of Law. With nearly 
80 pages, the guidebook was de- 
signed to help the practicing legal 
professional gain an understanding 
of the Year 2000 problem, before it’s 
too late. The guidebook is divided 
into several sections to help plan 
and solve the Y2K problem within 
the firm. 

e Section 1—Education and Aware- 
ness. Understanding the problem 
and how it will affect a firm before 
you determine what needs to be 
done. This section is intended to pro- 
vide a clear understanding of the 
technical nature of the Y2K problem. 
¢ Section 2—Inventory and Assess- 


ment. This section helps the firm 
inventory computer systems, (hard- 
ware, software, and network), and 
help determine if they are currently 
Y2K compliant. This process helps 
with two important things: first, 
how much of a problem exists from 
a “mission critical process” view- 
point and, second, how much will it 
cost to fix the problem. 

¢ Section 3—Once the firm deter- 
mines the extent of its Y2K problem 
and what needs to be done, this sec- 
tion offers a project management 
planning approach, allowing for a 
solution over a period of time. The 
other important question is, 
whether the individual vendors are 
providing Y2K compliance, and if 
that means your entire system is 
Y2K compliant. An extensive vendor 
listing of URLs is included so firms 
can find answers to these crucial 
questions. 

Compliance and _ Follow- 
Through—Systems that are not Y2K 
compliant must be either upgraded 
or replaced. This section provides 
insight into how to go about mak- 
ing the determination. 

e The Y2K Guidebook has been 
wildly successful and is now being 
used by other bars to assist their 
memberships. A downloadable copy 
of the entire guidebook is available 
on The Florida Bar Internet website 
as a service to the legal community 
at no charge at www.FLABAR.org. 
To assist lawyers first-hand with 
their Y2K issues, LOMAS staff 
along with the director of the Legal 
Technology Institute of the Univer- 
sity of Florida College of Law main- 
tained an “Are You O.K. with Y2K?” 
booth at the midyear meeting. An 
offer remains open to all local and 
voluntary bars for a speaker from 
either LOMAS or LTI to present and 
discuss Y2K issues. 

Another major project completed 
within this Bar year was a joint 
project with the Practice Manage- 
ment and Development Section, the 
Florida chapters of the Association 
of Legal Administrators, and the 
Arthur Andersen accounting firm. 
LOMAS along with the other par- 
ticipants produced an extensive da- 
tabase of information regarding 


salaries and benefits for the admin- 
istrative staff of law firms. This 
statewide survey differs from the 
biyearly Florida Bar survey in that 
it focuses on exclusively on support 
staff and offers a means for 
multioffice firms to compare salaries 
statewide. 

During the last year LOMAS staff 
presented or participated in over 40 
speeches to local and voluntary bar 
organizations as well as lecturing at 
the major law schools and Florida Bar 
section programs upon request. Ad- 
ditionally, LOMAS continues to re- 
ceive a recordbreaking number of tele- 
phone inquiries (over 10,000) and 
referrals from Bar disciplinary orders 
requiring on-site consultation. 

In September 1998 attorney RJon 
Robins joined the LOMAS staff. Mr. 
Robins has_ published several ar- 
ticles in The Florida Bar News and 
conducted speeches and presenta- 
tions, all of which were well-re- 
ceived, and increased LOMAS rev- 
enue through his work on attorney 
discipline consultations. 

LOMAS continues to assist the 
solo/small firm efforts of the Bar by 
working with the General Practice, 
Solo and Small Firm Section in pro- 
ducing its annual program designed 
for the solo or small firm. 

In fulfilling its role as an oversight 
committee, an annual review of the 
mission statement was conducted 
and the committee reaffirmed its 
desire that LOMAS not endorse any 
product, but act as a clearinghouse 
for members by educating them as 
to what is available. 

WALTER S. CRUMBLEY 
Chair 


Media and Communications 
The Media and Communications 
Law Committee continues to spon- 
sor high-profile educational pro- 
grams for Bar members, while striv- 
ing to provide information to the 
public regarding media issues. 

In 1998 the committee sought and 
was granted approval by the Bar to 
lobby the legislature in its own 
name. The committee was thus in- 
strumental in seeking passage of 
Florida’s First Shield Law, F.S. 
§590.5015(1999). At the 25th An- 
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nual Media Law Conference, the 
committee recognized member 
David Bralow of Holland & Knight, 
LLP, for his tireless efforts in seek- 
ing passage of the shield law. The 
shield law codifies a stringent three- 
part test that must be met before 
any person may compel a profes- 
sional journalist to testify. 

In March the committee spon- 
sored its signature program, the 
25th Annual Media Law Conference, 
at the Tradewinds Resort in St. Pe- 
tersburg. More than 180 lawyers, 
journalists, judges, and others at- 
tended the day-long event and ex- 
plored this year’s theme, “Privacy: 
Whose Business Is it Anyway?” 
The conference, chaired by Cen- 


news vetting, Internet privacy and 
intellectual property, and the ten- 
sion between privacy and the 
public’s right to access. The confer- 
ence was set up to allow attendees 
to attend each workshop in a “round 
robin” format. 

The luncheon speaker was Geneva 
Overholser, syndicated columnist 
with the Washington Post Writers 
Group. She gave a lively and humor- 
ous speech regarding the media’s 
deficiencies in reporting on itself. 

The conference ended with a 
heartfelt tribute to Bruce Breslow, 
a video-journalist with WFLA-TV, 
who recently passed away. The pre- 
sentation was made by Gregg D. 
Thomas of Holland & Knight. 


We implemented the first Florida Bar 
member benefits retirement plan under the 
auspices of Aetna Retirement Services. 


tral Florida lawyers Beth Belsom 
Johnson and David Bralow of Hol- 
land & Knight was a resounding 
success. Michelle Worall Tilton of 
First Media Insurance; Charles 
D.Tobin, assistant general counsel 
of Gannett Co., Inc.; Adam Liptak, 
senior counsel for The New York 
Times; Louis Hodges, Knight profes- 
sor of journalism, Washington and 
Lee University; Dale Cohen, senior 
counsel, The Tribune Co.; George 
Freeman, assistant general counsel 
of The New York Times; and Jane 
Kirtley, executive director of the 
Reporters Committee for Freedom 
of the Press, were among the experts 
providing national perspective on 
issues of concern to Florida lawyers 
and journalists. 

Chairpersons Johnson and 
Bralow assembled a program which 
included a who’s who of journalists 
and lawyers. The general session 
panel discussed the relationship 
between media clients and outside 
lawyers. Each registrant also had an 
opportunity to attend four work- 
shops and the topics included non- 
traditional torts against the media, 


Also during the conference lun- 
cheon, Florida Bar Board of Gover- 
nors member William Kalish pre- 
sented the winners of the 44th 
Annual Florida Bar Media Awards. 
Grand prize winners were Free Press 
(Islamorada) (newspapers and other 
periodicals under 50,000 circula- 
tion), Sun-Sentinel (newspapers and 
other periodicals over 50,000 circu- 
lation), WFSU-TV/The Florida 
Channel (television), and Florida 
Public Radio (radio). Honorable 
mentions were given to The Jupiter 
Courier (newspapers/under 50,000 
circulation), WFLA-TV(Tampa) 
(television), WFTV(Orlando) (televi- 
sion). The judges were attorneys 
Jonathan D. Kaney III, Cobb Cole 
& Bell in Daytona Beach; Heather 
L. Gatley, Steel Hector & Davis in 
Miami; Terry Plumb, editor, The Her- 
ald in Rock Hill, South Carolina; 
Jim Ogle, vice president of news, 
WKYT in Lexington, Kentucky; and 
Professor Mark Seidenfeld of the 
FSU College of Law. 

In another key program, the com- 
mittee hosted 17 Florida journalists 
at the Ninth Annual Florida Bar 
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Reporters’ Workshop in West Palm 
Beach. Committee member Barbara 
Bolton Litten of Steel Hector & 
Davis coordinated the intense three- 
day training program for journalists 
new to the court beat. 

Several members of the commit- 
tee continued its quest to improve 
the Reporters Handbook. Under the 
leadership of Thomas Hall, an attor- 
ney at the First District Court of 
Appeal in Tallahassee, committee 
members updated the handbook. 

The committee would also like to 
thank Kathy Pellegrino for serving 
diligently her second consecutive 
year in her role as a committee vice 
chair. Also, we express our deepest 
thanks to Jerry Butterfield and 
Toyca Williams of the Bar’s public 
information and bar services staff 
for their guidance and hard work 
throughout the year. 

Epwarb M. MuLLins 
Chair 


Member Benefits 

The Member Benefits Committee 
continues to find more benefits and 
improve existing benefits for our 
members. Toward that end, we 
implemented the first-ever Florida 
Bar member benefits retirement 
plan under the auspices of Aetna 
Retirement Services. We believe this 
will offer our members a flexible 
program, regardless of the size of the 
firm, at an extremely reasonable 
cost. 

The Florida Bar has implemented 
a program with US Airways where 
an airport club 15-month member- 
ship can be purchased for the price 
of 12 months. Additionally, the credit 
card program with MBNA has been 
renewed providing for a no-annual- 
fee credit card at reasonable rates. 

The Bar continues to have a dis- 
count program with Alamo, Avis, 
Hertz, and National car rentals. We 
also recently added discounted 
cruise bookings for members on in- 
dividual and group bookings 
through Cruises Only. 

The committee, through its Insur- 
ance Subcommittee ably chaired by 
Howard Rosenblatt, has continued 
to review and explore various insur- 
ance products available to our mem- 
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bers. Health insurance and an ar- 
ray of related products are available 
through Business Planning Con- 
cepts, Inc. Also, overnight express 
shipping delivery at discounted 
rates is available through Airborne 
Express and UPS. In the office sup- 
ply area, Corporate Express and 
Pennywise Office Products are new 
office suppliers offering free deliv- 
ery on products and supplies at dis- 
counted rates. 

These items are just a few of the 
myriad benefits available. Much of 
this is due to the efforts of Michael 
Tartaglia. Mike, our staff liaison, 
has worked tirelessly to improve 
existing programs and find new 
ones. His diligence and responsive- 
ness have been much appreciated. 

If any Bar member has sugges- 
tions or recommendations concern- 
ing desired programs or benefits, I 
encourage contacting any commit- 
tee member listed in The Florida 
Bar Journal September directory. 
We will strive to provide more and 
better benefits for members of The 
Florida Bar. 

JESSE H. DINER 
Chair 


Military Affairs 

The primary mission of The 
Florida Bar Military Affairs Com- 
mittee is to serve as the link be- 
tween The Florida Bar and the ac- 
tive duty, reserve, and retired 
military attorneys in Florida. In 
support of its mission, the commit- 
tee facilitates legal assistance pro- 
grams for active duty personnel, re- 
tired members, and their lawful 
dependents. Additionally, the com- 
mittee promotes professional devel- 
opment of military attorneys, and 
fosters understanding between the 
military and civilian legal commu- 
nities. 

The highlight of the committee’s 
activities for the year was the an- 
nual Military Law and Legal Assis- 
tance Symposium at the Bar’s mid- 
year meeting. The symposium 
featured presentations by Chief Jus- 
tice Major B. Harding, Chief Justice 
for the U.S. Court of Appeals for the 
Armed Forces Walter B. Cox III, 
Clerk of the U.S. Supreme Court 


William K. Suter, U.S. Army Judge 
Advocate General Major Walter B. 
Huffman, and University of Miami 
Professor Lee Schinasi. Captain 
Kevin Patrick Flood was awarded 
the Col. Clayton B. Burton Award for 
his outstanding dedication to serv- 
ing the legal needs of military mem- 
bers and their families. 

Additionally, the committee spon- 
sored an amendment to Rule 18 of 
the Rules Regulating The Florida 
Bar, which permits military attor- 
neys stationed in Florida assigned 
as legal assistance attorneys to rep- 
resent lower income service mem- 
bers and their families in limited 
circumstances, even though these 
attorneys are not admitted to The 
Florida Bar. This amendment was 
only made possible by the support 
of other Bar committees, particu- 
larly the Unauthorized Practice of 
Law Committee, and the Board of 
Governors. 

The committee continued its 
work on Operation Standby, which 
is a reference publication enabling 
military attorneys to communicate 
with civilian practitioners who 
possess subject matter expertise in 
specific areas. Additionally, the 
committee continues to oversee the 
distribution of informational pam- 
phlets on specific legal issues to 
the various military bases 
throughout the state. 

Finally, the committee has estab- 
lished a website which can be ac- 
cessed at http://members.aol.com// 
milaffairs. 

The members of the committee 
thank all of our colleagues who 
have aided our efforts during the 
past year, especially Bar general 
counsel Paul Hill, members of the 
UPL Committee, and, of course, 
special thanks to Maritza Sanchez 
of the Bar’s public service program 
staff for her continued superior 
performance of duty. 

K. BEAN 
Chair 


Prepaid Legal Services 
As codified in Rule 9-1.2 of the 
Rules Regulating The Florida Bar, 
it is the policy of The Florida Bar to 
support the concept and to actively 


encourage the establishment, opera- 
tion, growth, and development of 
legal services plans as one means of 
increasing a person’s ability to ob- 
tain legal services at an affordable 
cost in order to have the opportu- 
nity to better gain accsss to the le- 
gal system. 

To implement this policy, the Board 
of Governors, through the Prepaid 
Legal Services Committee, under the 
authority provided in Ch. 9, has ju- 
risdiction in Florida to regulate the 
operation of legal services plans. 

Whenever Ch. 9 jurisdiction is in- 
voked, it is certainly worthwhile to 
note that although the board has 
delegated to the committee full and 
complete authority over the day-to- 
day administration of the plans, it 
is the board, not the committee, that 
ultimately, and solely, determines 
whether a Ch. 9 plan is permitted 
to operate in Florida. 

As a result of the efforts of its 
Plan Review Subcommittee during 
the previous two years, the com- 
mittee embarked upon the 1998- 
99 year preparing to administer 
the provision of a then recently 
amended Ch. 9. The subcommittee, 
upon the conclusion of 18 months 
of review and analysis of the rules 
and regulations governing the op- 
eration of legal services plans in 
Florida, rewrote, in its entirety, Ch. 
9 in order to make the provisions 
more “user friendly.” On April 3, 
1998, the board unanimously ap- 
proved Ch. 9 as amended. 

To implement the provisions of 
the rule to more easily permit Bar 
members to create and develop Ch. 
9 plans, the committee this year 
undertook preparation of six stan- 
dardized forms. These forms, 
adopted during the 1998 general 
meeting in September 1998, were 
designed to facilitate compliance 
with Ch. 9 by a managing attorney, 
as defined in Rule 9-1.3(f), and to 
assist the committee in more easily 
reviewing plans. 

In an effort to more clearly ap- 
prise both committee members and 
managing attorneys of its internal 
review, the committee, pursuant to 
Rule 9-3.3, adopted various operat- 
ing rules governing the establish- 
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ment, operation, and conduct of Ch. 
9 plans. Of particular import to a 
prospective managing attorney is 
the timeline with respect to the fil- 
ing and review of plans. 

Upon consideration of the recom- 
mendation of the Plan Review Sub- 
committee, the committee approved 
the first plan submitted under the 
rule and recommended approval to 
the Board of Governors. The board 
approved the plan in April 1999. 

The committee, upon its cospon- 
sorship with the Florida Lawyers’ 
Legal Insurance Corporation, con- 
ducted its annual seminar on June 
25 at the annual meeting of The 
Florida Bar. “Legal Services Plans: 
Fundamentals, Practice and Oppor- 


In the 1997-98 Bar year the sta- 
tistical report was prepared and dis- 
tributed throughout the state. Dur- 
ing the Bar year 989,336 hours of 
pro bono legal representation work 
and more than $1.8 million in direct 
legal aid funding have been volun- 
tarily provided by Florida lawyers. 
Those figures represent an increase 
over the prior year and a substan- 
tial increase since the inception of 
the pro bono program. 

While it is evident that pro bono 
participation by individual attor- 
neys, local and regional bar associa- 
tions, and through circuit commit- 
tee programs has substantially 
increased, it was apparent that ad- 
ditional efforts are needed. Several 


The standing committee has begun an 
inquiry into ways to publicize pro bono 
participation by members of the Bar. 


tunities” featured such speakers as 
Christopher N. Giuliana. 

I thank Daniel F. Mantzaris, vice 
chair, for his efforts with the seminar; 
Lou Ellen Combs for her thoughtful 
and insightful comments; and Irma 
V. Hernandez and Paul F. Penichet for 
their interest and enthusiasm. I 
would also greatly thank Maritza 
Sanchez, program administrator of 
the committee, for her untiring and 
unselfish efforts. 

JOHN SCHAEFER 
Chair 


Pro Bono Legal Services 

Pro bono service to those in need 
is a way of life for the majority of 
Florida lawyers. The Standing Com- 
mittee on Pro Bono Legal Services, 
pursuant to Rule 4-6.5, has met sev- 
eral times over the course of the year 
to evaluate participation in pro bono 
activities by the various circuits; to 
provide recommendations and assis- 
tance to the circuit committees, le- 
gal services providers, the Board of 
Governors, and the Supreme Court; 
and to suggest modifications to the 
pro bono rules and practices. 
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segments of the Bar are not partici- 
pating, and programs and opportu- 
nities need to be developed to afford 
opportunities to these segments. 

The committee specifically noted 
that three circuits (Third, Fourth, 
and 20th) had failed to file circuit 
reports. Efforts are being made by 
the standing committee to work 
with these three circuits in an ef- 
fort to obtain information, but more 
importantly to ensure that these 
committees are functioning and pro- 
viding assistance to local attorneys 
who are attempting to provide pro 
bono services. 

During this year the standing com- 
mittee has concentrated its effort on 
two primary areas. Rule 4-6.1(a) of 
the Rules Regulating The Florida 
Bar indicates that the responsibil- 
ity to provide pro bono legal services 
and to participate in pro bono ser- 
vice activities does not apply to mem- 
bers of the judiciary or their staff, or 
to government lawyers who are pro- 
hibited from doing so. However, it 
was noted by the court that partici- 
pation was not exempt, but simply 
deferred. The standing committee, in 


working with the various local pro 
bono committees and other pro bono 
providers, has developed an exten- 
sive list of projects and programs 
through which the judiciary, judicial 
staff members, and government law- 
yers can participate in providing pro 
bono services to the public. Informa- 
tion is being gathered, collated, and 
will be distributed to local circuit 
committees, legal government of- 
fices, and the judiciary. 

Secondly, the need for a Florida 
pro bono legal services director has 
become increasingly evident. While 
substantial progress has been made 
in establishing a pro bono legal ser- 
vices director, this project will need 
to continue to be one of the primary 
focal points of the standing commit- 
tee over the remainder of this year 
and next year. 

While the majority of the attor- 
neys in Florida are participating 
in pro bono programs, the general 
public is apparently not aware of 
the unselfish and voluntary ser- 
vices provided by Florida attorneys 
to members of the public. The 
standing committee has begun an 
inquiry into ways to publicize pro 
bono participation by members of 
the Bar. More awareness by the 
public should provide multiple re- 
wards. Through increased public 
awareness, more attorneys should 
be willing to participate, more cli- 
ents will understand the availabil- 
ity of the services, and the overall 
image of the lawyer should be but- 
tressed. 

JOHN MARSHALL KEsT 
Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning 
professional ethics questions. The 
PEC issues formal advisory ethics 
opinions that are published in a 
book entitled Professional Ethics of 
The Florida Bar. The formal opin- 
ions may also be accessed through 
the Bar’s website at www.flabar.org. 
The PEC reviews informal written 
opinions issued by staff counsel and 
reconsiders them sua sponte as 
deemed appropriate or if the inquir- 
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ing attorney seeks review of the in- 
formal staff opinion. In addition, the 
PEC sponsors an annual profes- 
sional ethics seminar. The PEC was 
busy during the past year, meeting 
four times and issuing a number of 
formal opinions. The PEC is staffed 
by the Bar’s ethics department. The 
attorneys on staff research and draft 
the informal opinions and maintain 
the toll-free ethics hotline for Bar 
members. In fiscal year 1997-98, 
staff attorneys issued 18,697 oral 
opinions and 978 written opinions. 

In response to an inquiry by the 
Disciplinary Procedures Committee, 
the PEC issued Opinion 97-1 re- 
garding members of the Bar accept- 
ing representation of persons re- 
ferred by heir location services. The 
opinion was issued in the context of 
an heir hunting service seeking to 
represent heirs in a pending probate 
matter prior to the heirs being con- 
tacted by the personal representa- 
tive of the estate to notify them of 
their status as beneficiaries. The 
PEC determined that an attorney 
could not accept such a referral from 
the heir hunting service nor could 
the attorney represent an heir hunt- 
ing service and an heir jointly in the 
pending probate matter. 

The PEC addressed the issue of 
whether an attorney could enter 
into an arrangement with a medi- 
cal-legal consulting business on a 
contingency fee basis to provide ser- 
vices, including the provision of an 
expert witness, to the attorney’s cli- 
ent in Opinion 98-1. The PEC con- 
cluded that such an arrangement 
was impermissible. 

The PEC next considered the is- 
sue of whether an attorney could ac- 
cept a set fee per case arrangement 
with an insurance company 
to defend all of the insurance 
company’s third party defense work. 
In Opinion 98-2 the PEC opined that 
such an arrangement was permis- 
sible unless the attorney concluded 
that his or her independent profes- 
sional judgment would be affected by 
the arrangement. 

The PEC also addressed the issue 
of whether attorneys who are em- 
ployed in-house by an insurance 
company to represent its insureds 


could state or imply that they prac- 
tice in a separate independent law 
firm. The PEC determined that this 
would be misleading. The PEC 
stated the relationship between the 
attorney and the insurance com- 
pany should be disclosed to the cli- 
ent and appear on the letterhead 
and business card of the attorney in 
Opinion 98-3. 

Additionally, the PEC considered 
a request from a Florida Bar mem- 
ber to withdraw Florida Ethics 
Opinion 67-5, which concludes that 
the partner or associate of a mem- 
ber of the legislature may not per- 
form lobbying services before the 
legislature. The committee voted 
against withdrawing the opinion. 
On February 12, 1999, the Board of 
Governors voted to withdraw 
Florida Ethics Opinion 67-5 and 67- 
5 (Supplemental). 

The Professional Ethics Com- 
mittee’s popular yearly CLE pro- 
gram addresses areas of ethics and 
professionalism of great significance 
to Bar members. In 1998 the com- 
mittee, together with the Special 
Committee on Ancillary Businesses 
of Law Firms, sponsored a Masters 
Seminar on Ethics covering ancil- 
lary businesses of attorneys. The 
seminar focused on the current 
trend of law firms providing nonle- 
gal professional services to both cli- 
ents and nonclients and the poten- 
tial ethical dilemmas that can 
result. The PEC again will sponsor 
a Masters Seminar on Ethics at the 
1999 annual meeting. The topic will 
be “Really Big Fees .. . an Ethical 
Paradox?” 

The ethics opinion process contin- 
ues to rate as one of the most desir- 
able services on membership sur- 
veys. The PEC is committed to 
provided ethics guidance to Bar 
members. The PEC would like to 
thank the staff of the ethics depart- 
ment for their dedication, assis- 
tance, and support in providing such 
guidance throughout the year. 
CHARLES P. II 
Chair 


Professionalism 
The Standing Committee on Pro- 
fessionalism continues to remain a 


vital force in the legal community. 
The committee has continued to 
work with the Supreme Court’s 
Commission on Professionalism and 
the Center for Professionalism on 
various projects and activities, in a 
continuing effort to increase the 
level of professional education, and 
to emphasize the vital areas of at- 
torney conduct. 

Ongoing programs of the stand- 
ing committee include presentation 
of the annual professionalism award 
to a group which has conducted a 
program that exemplifies profes- 
sionalism. The 1999 professionalism 
award will be presented to the Jack- 
sonville Bar Association. According 
to Jeanne Clougher, subcommittee 
chair, the Jacksonville Bar Associa- 
tion was recognized for its outstand- 
ing efforts to create programs which 
educate lawyers and attempt to 
raise the level of professionalism. 
The Jacksonville Bar Association’s 
professionalism program is broad- 
based, encompassing a peer review 
program, a mentoring program, and 
a code of conduct. The award will be 
presented during the judicial lun- 
cheon at The Florida Bar’s annual 
meeting in Boca Raton. 

The standing committee pre- 
sented professionalism handbooks 
to all first-year law students last 
fall. This presentation continues as 
another ongoing project. 

The committee will again present 
a Master’s Professionalism Seminar 
at this year’s annual meeting of The 
Florida Bar. Subcommittee Chair 
Jeanette Hausler and members of the 
subcommittee have worked with the 
Center for Professionalism to develop 
the program materials. Distinguished 
panelists for this year’s event include 
Justice Barbara Pariente, Judge Wil- 
liam Hoeveler, Wilhelmina Tribble, 
Don Horn, and Paul Lipton, who will 
moderate the seminar. 

The Historical Video Subcom- 
mittee has completed a collage of 
video interviews on professional- 
ism with icons of our Bar. It is pres- 
ently available for CLE credit. Fur- 
ther interviews are being 
conducted by the committee as an 
ongoing project to preserve our heri- 
tage and promote its strong roots 


THE FLORIDA BAR JOURNAL/JUNE 1999 79 


5 

‘ 

Be 

i 


in professionalism. 

The videotaped interviews for the 
historical video series continues 
with a recent interview with the late 
C. Clyde Atkins. The Center for Pro- 
fessionalism will be maintaining an 
archive of the videos, and will dis- 
tribute them to each law school li- 
brary. 

The committee in conjunction 
with the Commission on Profession- 
alism is archiving videos of judicial 
robing ceremonies for the same pur- 
pose. 

The Subcommittee on Mentorship 
Programs is collating various 
mentorship programs from around 
the state and country in hopes of 
proposing a mentorship program 


it was approved. 

Another major project with input 
from the committee was the Consti- 
tution Revision Education Project. 
Bar staff prepared pattern speeches 
(that took no position on any proposed 
amendment or revision) for the speak- 
ers bureau and developed a 10-minute 
video that was shown to community 
groups and juror pools. 

The committee devoted much of 
its meetings to establishing a theme 
or tagline that would explain the 
role of lawyers and that could be 
used in all publicity and promo- 
tional efforts of The Florida Bar. The 
phrase not only would be educa- 
tional and informative, but also 
would tie together and unify the 


The website has become increasingly 
popular, receiving in excess of one- 
quarter-million hits per month. 


suitable for statewide application in 
Florida. 

CHRISTIAN D. SEARCY 

Chair 


Public and Member 
Information 

The Public and Member Informa- 
tion Committee is composed of a li- 
aison member from each section and 
division, as well as several at-large 
members, some of whom are public 
members selected because of their 
knowledge of mass media and com- 
munications. The committee meets 
three times annually and by confer- 
ence call as necessary during the 
year. 

The most significant accomplish- 
ment of the committee this past year 
was the drafting of a long-range 
comprehensive communications 
plan. The plan includes various com- 
munications goals for reaching 
members, the general public, and 
media representatives and outlines 
specific priority projects over a 
three-year period. The plan was sub- 
mitted to the Board of Governors’ 
Communications Committee, where 


various facets of a communications 
program. Several topics and sugges- 
tions were considered regarding a 
statewide series of television spe- 
cials by The Florida Bar on various 
legal topics of interest to the gen- 
eral public. A proposed 30-second 
television and radio spot campaign 
in close partnership with the Florida 
Broadcasters Association also was 
discussed. The committee recognizes 
ultimately any mass media efforts 
can only be successful if the general 
public is disposed to hearing and 
appreciating the messages sent by 
the Bar. Therefore, it was recom- 
mended that many of the ideas of 
the committee be tested in focus 
groups. 

A series of six statewide focus 
groups were conducted by MGT of 
America, Inc. The groups were held 
in mid-March in Miami, West Palm 
Beach, Orlando, Tampa, Jackson- 
ville, and Fort Myers. Much useful 
information was gathered from 
those groups and will be very help- 
ful in devising future plans and pro- 
grams. 

A consumer pamphlet, “Perma- 
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nent Resident,” recommended by the 
International Law Section, was ap- 
proved and recommended for dis- 
semination, as was the “Business 
Opportunity Law” pamphlet recom- 
mended by the Franchise Law Com- 
mittee of the Business Law Section. 
The committee continues to con- 
sider what information regarding 
Florida Bar members should be 
made readily available on The 
Florida Bar’s website. The website 
has become increasingly popular, 
receiving in excess of one-quarter- 
million hits per month. 
MICHAEL J. CONIGLIO 
Chair 


Real Estate Certification 

Real estate law was one of the 
original certification areas ap- 
proved by the Florida Supreme 
Court in 1986. With 393 certified 
lawyers, it is currently the second 
largest area of certification. The 
Rea! Estate Certification Commit- 
tee will meet five times in the 
1998-99 Bar year to review recer- 
tification and initial certification 
applications, formulate the test for 
1999, grade the 1999 test, approve 
the final test scores, and finalize 
the list of those applicants eligible 
to be certified in 1999. 

The committee recertified 47 ap- 
plicants and approved 32 to sit for 
the 1999 exam. As of this writing, 
the number of persons who will ac- 
tually sit for the exam and the num- 
ber of those applicants who passed 
has not been determined. The exam 
was held in May in Tampa and was 
a seven-hour exam consisting of 60 
multiple choice questions, prepara- 
tion of a HUD-1 Closing Statement, 
and eight essay questions from 
which the applicants had to select 
and answer four. 

The committee worked hard this 
year to develop an exam that would 
fairly represent the expected knowl- 
edge and skill level of those seeking 
to become board certified real estate 
attorneys. The committee tried to 
evenly cover all substantive areas of 
real estate law, including land use 
and environmental permitting. To 
broaden the committee’s source for 
potential exam questions, for the 
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first time the committee awarded 
three CLE credit hours to certified 
attorneys who submitted either five 
multiple choice questions or one es- 
say question and model answer. As 
part of this new initiative, for the 
first time the committee also set out 
specific standards for multiple choice 
and essay questions and mailed 
those standards to all real estate cer- 
tified lawyers. The committee re- 
ceived 50 multiple choice questions 
from 10 attorneys as a result of this 
new policy and many of the questions 
were used on the exam. The stan- 
dards outlined by the committee also 
resulted in fewer questions having 
to be disqualified because of incor- 
rect format and generally improved 
the quality of the responses, com- 
pared to previous years. 

Responding to the increasing desire 
among attorneys to complete their 
CLE requirements by individual 
study (i.e., audio and video tapes), 
rather than attending on-site presen- 
tations, the committee clarified its 
policy and began giving equal credit 
to both types of course study. 

I sincerely thank all members of 
the committee for their work this 
year: Cecile Rider, vice chair; G. Rob- 
ert Arnold, Joseph Boyd, Robert 
Kleinman, Roger Larson, Richard 
Miller, Malcom Pitchford, and Kerry 
Rosenthal. A special thanks goes to 
our certification specialist, Michelle 
Lucas, who again did an outstand- 
ing job coordinating and attending 
all the meetings, the exam, and as- 
sembling the applications and test 
for the committee. 

Davin L. Cook 
Chair 


Rules of Judicial 
Administration 

During the 1998-99 Bar year, the 
Rules of Judicial Administration 
Committee has continued or under- 
taken several projects which impact 
the practice of law and administra- 
tion of justice in all divisions of the 
Florida court system. 

The committee successfully lob- 
bied the legislature and promoted 
the passage of legislation providing 
that the territorial jurisdiction of 
certified process servers (private 


process servers who are appointed 
by the chief judge in each circuit) is 
now co-extensive with the territorial 
jurisdiction of special process serv- 
ers (who are appointed by the sher- 
iff in each county). Formerly, a pro- 
cess server certified in a particular 
circuit was restricted to serving pro- 
cess on defendants located within 
that circuit only in cases filed in that 
circuit, and lacked authority to serve 
process issued by courts in other cir- 
cuits. As a result of the passage of 
the legislation supported by the 
committee, all private process serv- 
ers (certified and special) now have 
the authority to serve process issued 
by any court in the state upon de- 
fendants within the geographic area 
for which they are appointed. 

The committee has been sensitive 
to many lawyers’ perception that the 
Florida Supreme Court sometimes 
adopts rules changes unilaterally on 
an “emergency” basis, or with the 
input of a group such as the Judi- 
cial Management Council, without 
following the standard procedures 
for amending rules set forth in Rule 
of Judicial Administration 2.140(b) 
and seeking the advice of the appro- 
priate Florida Bar rules committee. 
The committee has encouraged the 
Florida Supreme Court, both di- 
rectly and through the Board of Gov- 
ernors, to bypass the normal 
rulemaking processes only in true 
emergency situations and to make 
every effort to publicize proposed 
rules and seek comments from both 
the general public and interested 
members/segments of the Bar prior 
to adopting new rules proposals. 

The committee has worked hand- 
in-hand for several years with the 
Supreme Court Committee on Court 
Reporter Certification Planning on 
a proposal designed to provide for 
the certification and regulation of 
court reporters on a statewide ba- 
sis. Under this proposal, a board will 
be created under the auspices of the 
Florida Supreme Court which will 
set statewide competency and ethi- 
cal standards for court reporters, 
establish minimum skills standards 
and administer a skills examination 
as prerequisites to certification, and 
establish and enforce disciplinary 


rules pertaining to the practice of 
court reporting. Upon complete 
implementation of the proposal af- 
ter a multiyear phase-in period, no 
uncertified person shall be permit- 
ted to practice court reporting in 
connection with any judicial pro- 
ceeding in this state. This proposal 
will be implemented through the 
passage of certain amendments to 
Rule 2.070. First DCA Judge Peter 
Webster argued in favor of the pro- 
posal on behalf of both of the spon- 
soring committees before the 
Florida Supreme Court, which is- 
sued an opinion adopting the pro- 
posal on December 24, 1998. Pursu- 
ant to that opinion, the proposal is 
to become effective on July 1, 2002, 
contingent upon the legislature’s 
allocation of funds to cover its start- 
up costs no later than July 1, 1999. 

The new rules proposals currently 
pending in the committee include 
proposed rules which, if approved 
and adopted by the Florida Supreme 
Court, would: 1) prohibit the filing 
of certain types of nonessential or 
extraneous documents absent ad- 
vance court approval or certification 
of their relevance to a pending mat- 
ter; 2) amend Rule 2.071 to clarify 
the circumstances under which a 
witness may be permitted to testify 
in a judicial proceeding over the 
telephone or through the use of 
other communication equipment, 
and the procedures to be followed in 
connection therewith; 3) amend 
Rule 2.170 to permit a trial judge to 
restrict the televising or photo- 
graphing of jurors by the media 
without first being required to con- 
duct an evidentiary hearing on the 
issue; and 4) amend Rule 2.060(b) 
to expand the scope of the disclosures 
that must be made by an attorney 
who is not a member of The Florida 
Bar in connection with a motion to 
specially appear pro hac vice in a 
Florida court, and to clarify that an 
attorney whose privilege to practice 
in Florida has been revoked or sus- 
pended for disciplinary reasons may 
not seek to appear pro hac vice by 
virtue of his or her admission to prac- 
tice in another jurisdiction. 

It has been my pleasure to serve 
on this committee for more than a 
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decade, and my distinct privilege to 
chair it during the 1998-99 Bar year. 
While the committee benefits from 
the participation of all of its mem- 
bers, the contributions of the Judge 
Scott Silverman, vice chair; Bruce 
Berman, Judge Manuel Menendez, 
Judge Belvin Perry, Paul Regensdorf, 
and Judge Raymond Gross, subcom- 
mittee chairs; Bar staff liaison Craig 
Shaw; and Board of Governors liai- 
son Morris Silberman warrant spe- 
cial recognition. 

Davin A. JONES 

Chair 


Small Claims Rules 
The committee continued to re- 
ceive valuable insight this year from 


solicit comments from interested 
parties during upcoming committee 
meetings. The purpose of the com- 
mittee recommendation is to allevi- 
ate unnecessary burdens on the 
court system, attorneys, defendants, 
and pro se plaintiffs, while protect- 
ing every party’s right to their day 
in court. 

The current rules require the 
clerk to set an initial pre-trial con- 
ference not more than 35 days from 
the date of filing in every case. The 
committee heard reports from clerks 
and attorneys that it is common for 
up to 50 percent of these cases to be 
continued for lack of service or re- 
sult in a default judgment. By auto- 
matically scheduling pre-trial hear- 


Over 500 teachers and civic leaders 
have invited lawyers to speak to 
their groups in the past year. 


representatives of clerk’s offices in- 
vited to attend our meetings. We 
have found it beneficial to obtain 
insights from court personnel as we 
review and analyze problems and 
propose rule changes to address 
these problems. 

In order to determine the impact 
of the 1997 increase in the Small 
Claims filing limit from $2,500 to 
$5,000, the committee analyzed fil- 
ing statistics acquired from the Of- 
fice of the State Courts Administra- 
tor. Overall county civil filings 
increased three percent in 1997 but 
small claims cases increased more 
than 32 percent for the year. The 
committee heard from attorneys and 
clerks about the impact of the in- 
creased volume on small claims pre- 
trial dockets. 

The principal recommendation of 
the committee this year is to imple- 
ment a simplified answer form to be 
provided with each small claims 
complaint. The committee approved 
a proposed summons, simplified 
answer form, and small claims no- 
tification form at its January meet- 
ing. The committee will continue to 


ings in every case, much inefficiency 
exists including: 

e The court’s resources have been 
used to schedule the hearing. 

¢ In default situations, the attorney 
or pro se plaintiff has appeared for 
the hearing and waited over an hour 
in many instances. 

¢ Defendants are often served only 
days before the scheduled pre-trial 
conference and are either unable to 
make arrangements to attend or the 
hearing creates a hardship on them 
and/or their employer. 

e Defendants who are already ex- 
periencing financial difficulties of- 
ten take time off work simply to ap- 
pear and admit the debt. 

¢ Most defendants do not realize 
they can avoid attendance at the 
pre-trial by negotiating with the 
plaintiff in advance. 

The committee’s recommenda- 
tions would provide the defendant 
with a 20-day summons and a stan- 
dard answer form with four options 
that can be checked: 1) admit the 
claim; 2) request court appearance 
to make payment arrangements; 3) 
request court appearance-denial; 
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and 4) transfer venue. The options 
will be described briefly on the an- 
swer form and in the summons. 
Upon receiving the answer, the clerk 
would then schedule a pretrial con- 
ference as necessary. 

The committee will continue to 
hear from interested parties at its 
future meetings and welcomes 
communications from any Bar 
member who would like to provide 
comment on the committee’s rec- 
ommendations. I would like to 
thank all of the committee mem- 
bers for their contributions this 
year, with special thanks to Faron 
Cajthaml and Guy Coburn for 
their assistance on the Simplified 
Answer Subcommittee. 

JOHN K. STARGEL 
Chair 


Speakers Bureau 

This new standing committee con- 
tinues to develop a strong outreach 
in the second year of its life. 

The Florida Bar Speakers Bureau 
Committee has begun a ground- 
breaking collaboration with existing 
speakers bureaus in local voluntary 
bars. At the January 22 Midyear 
Speakers Bureau Committee meet- 
ing, representatives from four local 
bars were present. With input from 
them, it was recommended that the 
plan to best encourage the growth 
of both local bar and Florida Bar 
speakers bureaus might follow the 
lines of the Lawyer Referral Service, 
with requests for speakers in a cir- 
cuit where such a service has been 
established being referred to that 
local bar. 

The speakers bureau continues to 
enlarge the size of its audience. Over 
500 teachers and civic leaders have 
invited lawyers to speak to their 
groups in the past year. The peak 
period for requests was in October 
1998, when 75 community and school 
groups invited Florida Bar represen- 
tatives to talk about proposed consti- 
tution revisions. Lawyers continue to 
be active in local school teach-ins and 
Law Week programs. 

Annette Pitts, executive director 
of the Florida Law Related Educa- 
tion Association, Inc., addressed the 
Speakers Bureau Committee at the 
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Bar’s midyear meeting. She dis- 
cussed the similarities between the 
organizations and ways each group 
can help the other successfully place 
attorneys in schools. That presenta- 
tion has already produced results, 
as has a training session given by 
Pitts at the midyear meeting for all 
volunteers on communicating with 
schoolchildren. 

A new wave of promotional mate- 
rials, beginning with The Orator, the 
speakers bureau newsletter, has be- 
gun to stimulate additional requests 
for speakers. This campaign utilizes 
direct mail, radio, and other media 
to inform the public, schools, and 
civic groups about the availability 
of volunteers. 

The committee would like to 
thank Jack Brandon and John 
Noland for their contributions to 
enlarging the number of community 
contacts for our volunteers, and for 
Lep Adams’ help as vice chair. The 
committee (as well as many other 
speakers bureau volunteers) are in- 
debted to Annette Pitts for her gen- 
erous gift of time, training, and ex- 
pertise. We also express our 
appreciation of J. B. Spence as a par- 
ticularly willing and able ambassa- 
dor of the speakers bureau to Mi- 
ami schoolchildren. 

ALAN B. BOOKMAN 
Chair 


Student Education and 
Admissions to the Bar 

The Student Education and Ad- 
missions to the Bar Committee dealt 
with several issues which will have 
continuing effects on legal education 
and bar admissions in our state. The 
foundation has been set to aid in the 
monitoring of areas which will con- 
tinue to have an impact on the 
state’s legal education system and 
the lawyers such produces, for years 
to come. 

The Curriculum Oversight/Prepa- 
ration for Practice Subcommittee, 
chaired by Rhett Traband with as- 
sistance from past-chair Terry Bork, 
continued its intensive study on pos- 
sible action in dealing with the qual- 
ity of preparation that new lawyers 
have received for the actual practice 
of law. 


A report detailing the different 
“preparation practices” utilized by 
other bars and law colleges was pre- 
sented to the full committee which 
then narrowed down the possibili- 
ties to those which were believed to 
hold the most value. The subcommit- 
tee will continue to study those ar- 
eas, gaining more insight and ac- 
tual success rates of those various 
programs. 

On a related note, the Bar Ex- 
amination Review Subcommit- 
tee, chaired by Lee Weintraub, 
continued to observe the 
progress of the Florida Board of 
Bar Examiners in its study of 
possibly adding a “performance 
examination” to the bar exam. 
The committee agreed to offer 
assistance to Kathryn Ressel, 
executive director of the Board of 
Bar Examiners, in its efforts. In 
doing so, members of the commit- 
tee will sit as “guinea pigs” in 
testing the effectiveness of such 
an exam for providing a “real 
world” component to the admis- 
sions process. 

The New Law School Impact 
Subcommittee, led by David 
Langham, monitored the accredi- 
tation activities occurring at both 
the Florida Coastal School of Law 
and the University of Orlando. 
Neither school received accredita- 
tion after the initial site visit by 
the ABA inspection team. After 
acting on recommendations made 
by the inspection team, both 
schools are hopeful that accredita- 
tion will occur following the team’s 
second visit. The subcommittee 
continues to monitor the accredi- 
tation activities, as both schools 
have third-year students eligible 
for graduation in 1999. 

Additionally, SEABC’s Minority 
Issues Subcommittee, chaired by 
Harley Herman, continues to at- 
tempt to determine the effectiveness 
of The Florida Bar minority recruit- 
ment/retention programs. Further, 
Casey Ebsary single-handedly de- 
signed the web page for the SEABC 
section of The Florida Bar’s website. 

Special thanks to all committee 
members and chairs, as well as the 
committee vice chairs, Harley 


Herman and Dave Langham. Addi- 
tional thanks go to our program ad- 
ministrator, Maritza Sanchez. 
ASHLEY Frost BUEKER 

Chair 


Tax Certification 

The Tax Certification Commit- 
tee, which is listed at page 555 of 
The Florida Bar Journal 1998 di- 
rectory and also can be viewed 
at The Florida Bar homepage, 
www.flabar.org, under the “Mem- 
ber Services,” “Certification” menu, 
again accomplished its primary ob- 
jectives of ensuring that the certi- 
fication standards are met by all 
initial and recertification appli- 
cants, reviewing the tax certifica- 
tion exam and grading process, 
and the consideration of advanced 
continuing legal education certifi- 
cation request. 

Attorneys who have been mem- 
bers of the Bar for five years and who 
have been engaged in the full-time 
practice of law and substantially in- 
volved (at least 30 percent) in tax law 
for the last three years of their prac- 
tice can be certified in tax law. At- 
torneys seeking tax certification 
must complete at least 90 hours of 
advanced continuing legal education 
of approved tax law credits. Appli- 
cants must further pass the tax cer- 
tification examination and a peer 
review process. The committee real- 
izes the completion of the peer review 
forms is an arduous task for both 
certified and noncertified attorneys, 
but they are of great assistance to 
the committee and are very much ap- 
preciated by all of the members. 

Recertification is required every 
five years and has all the same re- 
quirements as an initial certifica- 
tion, except 150 hours of advanced 
continuing legal education must be 
completed during the five-year pe- 
riod. In addition to preapproved 
tax certification ACLE courses, 
certified attorneys and applicants 
may apply for ACLE credits for 
attending other continuing legal 
education seminars or university 
courses, and for lecturing, teach- 
ing, and publishing outlines, books, 
and articles. The ACLE require- 
ment for recertification can be sat- 
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isfied by retaking the certification 
exam if the applicant has less than 
150 hours but more than 60 hours. 
During the past year, the Tax Cer- 
tification Committee adopted a 
policy to allow 20 of the 150 ACLE 
hours required for recertification 
to be related ACLE. Related ACLE 
can be awarded for nontax continu- 
ing legal education that is related 
to the tax practice of the certified 
attorney. 

There are currently 278 attorneys 
certified in tax law. Of those, 124 
were recertification applicants last 
year. Of the recertification appli- 
cants, 119 were recertified and five 
are currently pending. This year 
there are 53 eligible recertification 


the committee considers certifica- 
tion and recertification applications, 
reviews exam questions and exam 
grades and numerous other issues, 
many of which are designed to con- 
tinue to streamline the certification 
and recertification processes while 
preserving the high standards of tax 
certification. 

Our thanks go to all members of 
the committee and our academic li- 
aison, Professor Michael Friel of the 
University of Florida, our BLSE li- 
aison and former Tax Certification 
Committee member, Jim Davis, and 
our Board of Governors representa- 
tive, Jerry Beer. Last but not least, 
very special thanks to Taressa 
Langford, our Bar certification spe- 


The courts in Florida have experienced an 
explosion in the number of hearings 
requested by traffic ticket recipients. 


applicants. 

The tax certification examination 
is a two-part exam offered in March 
of each year. The exam this year was 
conducted in Tampa on April 12th 
and was taken by nine initial and 
recertification applicants. The first 
part of the exam consists of two 
mandatory questions: federal in- 
come taxation and choice of entity. 
The second part of the exam allows 
the applicant to choose from several 
optional questions, which this year 
included federal wealth transfer tax, 
penalties practice and procedure 
before the IRS and tax litigation, 
deferred compensation, partnership 
taxation, foreign taxation, and 
Florida state taxation. 

The committee will meet three 
times during the current year, via 
conference call last January, and in- 
person meetings in April and Octo- 
ber. Additionally, members of the 
Tax Certification Committee meet 
monthly via teleconference to con- 
sider ACLE requests submitted by 
certified tax attorneys and appli- 
cants for tax certification. At the Tax 
Certification Committee meetings, 


cialist, who is the glue that holds our 
committee together. 

P. BatracLia 

Chair 


Technology 

On March 24th in Orlando and 
March 25th in Miami COT cospon- 
sored a basic level course entitled 
“Basic Technology for the Legal 
Practice.” Topics included: case 
management; Y2K: what you 
should be doing to prepare; elec- 
tronic filing; technology in discov- 
ery; technology in the courtroom; 
the Internet; and automating your 
practice. The course offers 7.0 
hours of CLE credits and will be 
available for video replay at eight 
locations between April 22, 1999 
and May 21, 1999. 

COT is holding merger talks with 
the Practice Management & Devel- 
opment Section at PM&D’s annual 
retreat in the Florida Keys the 
weekend of May 21, 1999. 

COT will announce this year’s re- 
cipient of the annual Zehmer award. 
The Zehmer award is named after the 
late Judge Earle Zehmer and is 
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awarded to the person or organization 
who has provided outstanding service 
to the committee and has been a 
leader in promoting the use of tech- 
nology to enhance the practice and 
professionalism of lawyers. Nomina- 
tions for this year’s award are closed, 
but nominations for next year can be 
submitted to The Florida Bar Com- 
mittee on Technology c/o RJon Rob- 
ins, 650 Apalachee Parkway, Tallahas- 
see, 32399-2300. 

Rona_p M. OWEN 

Chair 


Traffic Court Rules 

The Traffic Court Rules Commit- 
tee has had a busy and successful 
year. Although in the middle of our 
four-year cycle, the committee has 
stressed several issues which may 
require rule changes. This year the 
committee has addressed standard- 
ized statewide training criteria for 
traffic hearing officers, immunity for 
traffic hearing officers, and the 
scope of prohibition of county court 
practice by traffic hearing officers; 
and has reviewed pending legisla- 
tion. Finally, the annual CLE Traf- 
fic Court Rules Committee seminar 
was held in January and was very 
successful. 

Fueled in large part by the devel- 
opment of effective advertising prac- 
tices by ticket clinic law firms, the 
courts in Florida have experienced 
an explosion in the number of hear- 
ings requested by traffic ticket re- 
cipients. In an effort to reduce the 
burden on county court judges of 
hearing these cases, many counties 
have hired traffic hearing officers as 
authorized by F.S. §318.30. The 
hearing officers are typically law- 
yers who are appointed to the posi- 
tion by the chief judge of the circuit. 
They may not hear cases involving 
accidents resulting in injury or 
death or any case involving a crimi- 
nal traffic offense or where a traffic 
infraction has been issued in con- 
junction with a criminal traffic of- 
fense. Initially, this program started 
in the larger counties but has now 
spread throughout the state. 

Presently the Florida Statutes 
require 40 hours of initial training 
and four hours of continuing educa- 


| 
4 | 
| 


tion annually. However, no uniform 
training standards exist for hearing 
officers. The committee has contin- 
ued to explore the needs through- 
out the state. Surveys have been dis- 
patched to the chief judges in all 
circuits to determine what stan- 
dards they utilize and to solicit their 
suggestions for standardized train- 
ing. A subcommittee has been ap- 
pointed to begin drafting a rule to 
address the training. 

Currently Rule 6.630 prohibits 
traffic hearing officers from repre- 
senting clients in county court traf- 
fic matters. A recent ethics opinion 
significantly broadens the scope of 
this prohibition beyond what com- 
mittee members remembered from 
the initial drafting of the rule in 
1990. A subcommittee was created, 
chaired by Michael Catalano, and 
gathered input from around the 
state regarding prohibition. Surveys 
were sent to all county court judges 
and hearing officers in the state, as 
well as circuit judges serving in ad- 
ministrative capacities. Substantial 
response has been received. The sub- 
committee continues to wrestle with 
a clarification amendment regard- 
ing prohibition to practice for hear- 
ing officers. 

Further, the committee received 
Bar approval and backing for legis- 
lation which would afford hearing 
officers the same immunity given to 
judges, masters, and workers’ com- 
pensation judges. A large number of 
committee members actively serve 
as hearing officers and this measure 
has met resounding approval at ev- 
ery stage of the process. 

On January 22, 1999, the second 
Masters of DUI Seminar was held 
at the Florida Bar midyear meeting. 
The faculty included three nation- 
ally prominent speakers: Robert 
Hirschhorn of Lewisville, Texas; 
Gary Trichter of Houston, Texas; 
and Edward Fitzgerald of Bridge 
Water, Massachusetts. The Florida 
speakers were equally qualified: 
Carlos Canet, Victor Pellegrino, 
David Robbins, Flem Whited, and 
Rick Swope. The seminar focused on 
the practical aspects of trying a DUI 
case as well as the science and tech- 
nology inherent in breath testing 


equipment. Approximately 175 at- 
torneys attended and the reviews of 
the attendees were uniformly out- 
standing. 

All members of the committee gave 
freely of their time during the year 
but special thanks is due to Mike 
Catalano, Michael Udell, Jeffrey 
Meldon, co-chair, and County Judge 
Tom Bateman, past chair. 

RicHARD L. HEerRscH 
Chair 


Unlicensed Practice of Law 

This has been a very exciting 
year for me. I am the first nonlaw- 
yer chair of the statewide Stand- 
ing Committee on the Unlicensed 
Practice of Law. Although half of 
our 37 members are nonlawyers, 
this is the first year the commit- 
tee has had a nonlawyer chair. I am 
honored that I was the one chosen 
to fill this role. 

One of the first tasks of the 
standing committee this year in- 
volved the completion of a project 
started in 1998. Last year, mem- 
bers of the 11th Circuit Unlicensed 
Practice of Law Committee “D” 
came to the standing committee to 
express their concerns regarding 
the unlicensed practice of law in 
the immigration area. The 11th 
Circuit Unlicensed Practice of Law 
Committee “D” is assigned the task 
of investigating allegations of the 
unlicensed practice of law in the 
immigration area which take place 
in Miami. The committee members 
shared their experiences with the 
standing committee. The commit- 
tee told the standing committee 
that many of the individuals en- 
gaging in the unlicensed practice 
of law in the immigration area are 
making substantial amounts of 
money and the threat of a civil in- 
junction or indirect criminal con- 
tempt, the remedies currently 
available to The Florida Bar, are 
not enough to deter the unlicensed 
practice of law in this area. 

After much study and debate, 
the standing committee proposed 
amendments to the Rules Regulat- 
ing The Florida Bar which would 
allow the Supreme Court of 
Florida to impose a civil penalty 


in unlicensed practice of law mat- 
ters. The rules are not limited to 
immigration but would extend to 
all areas of unlicensed practice of 
law. The rules were approved by 
the Board of Governors of The 
Florida Bar and filed with the Su- 
preme Court of Florida as part of 
the annual rules package. As of the 
date of writing this report, we are 
awaiting action by the court. 

This year, the standing commit- 
tee is tackling two questions of 
statewide importance in the formal 
advisory opinion process. The ques- 
tions are “whether it constitutes the 
unlicensed practice of law for an out- 
of-state attorney to represent an 
individual in Florida before an 
NASD arbitration panel in a mat- 
ter involving non-securities Florida 
law issues” and “whether it consti- 
tutes the unlicensed practice of law 
for an out-of-state attorney to rep- 
resent another in Florida in a pro- 
ceeding before the American Arbi- 
tration Association.” Pursuant to 
Rule 10-9.1 of the Rules Regulating 
The Florida Bar, the standing com- 
mittee held a public hearing on 
these questions in April and will 
continue to debate what action, if 
any, should be taken at its June 1999 
meeting. 

The unlicensed practice of law 
department, with standing commit- 
tee oversight, continues to adminis- 
ter the authorized house counsel 
(AHC) program. Ch. 17 of the Rules 
Regulating The Florida Bar allows 
an attorney licensed in another 
state to come to Florida, register as 
an AHC, and work for a Florida cor- 
poration as in-house counsel. The 
UPL department processes the ap- 
plications, acts as liaison with the 
Supreme Court of Florida, and an- 
swers questions regarding the rule. 
Special thanks go to Celia Connell, 
administrative secretary to the Tal- 
lahassee UPL office, without whom 
the program would not run as effi- 
ciently as it does. 

As always, the standing commit- 
tee and local circuit committees 
continue to review and investigate 
a wide variety of cases. There are 
several unlicensed practice of law 
prosecutions pending before the 
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Supreme Court of Florida, includ- 
ing cases seeking indirect criminal 
contempt. Among the cases we are 
prosecuting are “legal technicians,” 
immigration practitioners, several 
individuals who held themselves 
out as attorneys, living trust com- 
panies, and a “paralegal” in a law 
office. As in years past, the contri- 
butions of the volunteer members 
of both the local circuit committees 
and the statewide standing com- 
mittee were invaluable. The diver- 
sity of background of the attorney 
members and public members 
brings a wealth of experience to 
the issues faced by the committees 
on a regular basis. 

For those with an interest in Bar 
activities, I strongly encourage you 


Voluntary Bar Liaison 

The highlight of the Voluntary Bar 
Liaison Committee’s work in 1998- 
99 was, once again, the successful 
presentation of the Bar Leaders’ 
Workshop. Each year, the Bar Lead- 
ers’ Workshop provides a concen- 
trated program of lectures, breakout 
group discussion sessions, and panel 
discussion sessions designed to as- 
sist incoming local bar association 
leadership with strategies for im- 
proving the operation of their asso- 
ciations, and improving the commu- 
nication and interaction between 
local bar associations and The 
Florida Bar. The workshop is the re- 
sult of a collaborative effort by the 
committee, the Florida Council of 
Bar Association Presidents and the 


The committee resolved to step up its 
efforts to draw greater participation by 
specialty bar associations. 


to become involved with a local cir- 
cuit committee or the statewide 
standing committee. I believe you 
will find it an extremely fulfilling, 
rewarding, and intellectually chal- 
lenging experience. 

Finally, I wish to thank and rec- 
ognize the director of the UPL de- 
partment, Mary Ellen Bateman, the 
assistant director, Lori S. Holcomb, 
and branch UPL counsel Janet E. 
Bradford, Loretta C. O’Keeffe, Barry 
W. Rigby, Jacquelyn P. Needelman, 
Amanda P. Wall, and their support 
staff for all of their assistance, dedi- 
cation, and hard work. The UPL sys- 
tem could not work as efficiently 
without such competent staff. Many 
thanks for this successful year are 
extended to committee members 
both on the local and statewide com- 
mittees. It is through the efforts of 
these individuals and all of the vol- 
unteer members of the committees 
that we are able to satisfy the mis- 
sion of protecting the public from the 
unlicensed practice of law. 

Karen McLeap 
Chair 


Florida Council of Bar Executives. 

The workshop was conducted in 
Safety Harbour and benefited from 
the excellent hospitality of the 
Hillsborough Bar Association. 
Over 75 attendees, President-elect 
Edith Osman, and about half of the 
committee’s members participated. 
Speakers on issues ranging from 
the tax implications of voluntary 
bar associations to nondues 
sources of income and public ser- 
vice made for a lively and informa- 
tive workshop. 

President-elect Osman re- 
quested that the committee con- 
sider holding its next Bar Leaders’ 
Workshop in conjunction with an 
All Bar Conference. The commit- 
tee conducted a survey of volun- 
tary bar associations, both that 
have and have not previously par- 
ticipated in the workshops, to try 
to ascertain whether broader par- 
ticipation in either or both events 
might be enhanced by having both 
at the same time and location. The 
response was mixed with associa- 
tions that had previously partici- 
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pated in Bar Leaders’ Workshop 
and All Bar Conference respond- 
ing more negatively to the pro- 
posal and associations that had 
not participated in these events re- 
cently or ever responding more fa- 
vorably. 

The joint unanimous recommen- 
dation of the committee, the Florida 
Council of Bar Association Presi- 
dents and the Florida Council of Bar 
Executives to The Florida Bar was 
to continue to hold annual bar lead- 
ers’ workshops, geared toward as- 
sisting newly elected local bar lead- 
ers, separate from any All Bar 
Conference scheduled. At the same 
time, at the midyear meeting, the 
committee resolved to step up its 
efforts to draw greater participation 
by specialty bar associations in the 
programs sponsored by the commit- 
tee, including the Bar Leaders’ 
Workshop. The committee decided to 
explore and foster greater network- 
ing opportunities between larger 
local bar associations and the spe- 
cialty and minority bar associations 
in their areas in the hope that joint 
or partially subsidized representa- 
tion of smaller, less affluent associa- 
tions at leadership workshops and 
conferences might be achieved. 

I am pleased to report on another 
successful year of committee work 
to further the dual purposes of serv- 
ing as liaison between the more than 
160 Florida voluntary bar associa- 
tions and The Florida Bar, and act- 
ing as a clearinghouse for informa- 
tion to assist such organizations. In 
addition to contributing greatly to 
the Bar Leaders’ Workshop, the 
committee’s staff published monthly 
and special editions of Bar-to-Bar 
Briefs circulated throughout the 
state. Vice Chair Julie Klahr repre- 
sented the committee at the Bar’s 
recent Long Range Planning Work- 
shop, and the committee welcomes 
and encourages an expanded role for 
voluntary bar association participa- 
tion in important Bar conferences 
such as this. 

In these and other ways, the com- 
mittee has assisted, and will con- 
tinue to assist, The Florida Bar and 
voluntary bar associations across the 
state to better serve their members, 


‘ 


their clients, and their communities. 
J. STANLEY CHAPMAN 
Chair 


Wills, Trusts and Estates 

The Wills, Trusts and Estates 
Committee consists of nine mem- 
bers: Charles I. Nash (chair-elect), 
Barry F. Spivey, Gary B. Leuchtman, 
Alan Welling Banspach, L. Howard 
Payne, Frank T. Pilotte, Dorothy M. 
Breen, Brian McKenna O’Connell, 
and Trent S. Kiziah (chair). John 
Tan, certification specialist with the 
Bar, provided excellent support 
throughout the term. Louie Adcock 
served as our liaison to the Board of 
Legal Specialization and Education, 
and Michael P. Stafford as Board of 
Governors liaison. 

Our most important and time-con- 
suming task is preparation of the 
current year’s certification exam. 
The 1998 exam was administered in 
Orlando on May 4, 1998, to 27 ap- 
plicants. In addition, the committee 
is responsible for grading the exam. 
Of the 27 candidates who took the 
1998 exam, 11 passed and 16 failed. 

The committee also reviews all 
initial and recertification applica- 
tions. In total, the committee re- 
viewed 34 initial applications and 31 
recertification applications. 

In addition to the preparation of 
the exam and review of applications, 
the committee also tends to admin- 
istrative issues that arise through- 
out the year. Among those addressed 
this year were issuing certification 
credit for publication lecture out- 
lines, university teaching, course 
attendance, and lectures. 

As of March 1, 1999, there were 
301 board certified wills, trusts and 
estates lawyers. 

TRENT S. KiziAH 
Chair 


Workers’ Compensation 
Certification 

The standards for certification for 
board certified workers’ compensa- 
tion lawyers has remained un- 
changed for the past year. For ini- 
tial certification, an applicant shall 
be responsible for all, or a majority, 
of the presentation of evidence in 
representation of a client at a mini- 


mum of 25 workers’ compensation 
trials. For a good cause shown, the 
Workers’ Compensation Certifica- 
tion Committee may consider no 
more than the combined total of five 
cases involving protracted litigation 
of contested workers’ compensation 
cases involving substantial legal or 
factual issues, and/or active partici- 
pation and appellate cases for par- 
tial satisfaction of the minimal trial 
requirement. Additionally, the com- 
mittee may consider the preparation 
and publication of legal articles and 
presentation of lectures and semi- 
nars as the “substantial equivalent” 
of actual trials matters of “substan- 
tial equivalent” in cases of “pro- 
tracted litigation” or appeals shall 
not exceed a total of 10 cases for 
partial satisfaction of the minimum 
requirement for 25 trials. 

With regard to recertification, the 
committee has lowered the trial re- 
quirement to a minimum of 15 con- 
tested workers’ compensation cases. 
The committee may accept, again, 
matters of “substantial equivalent,” 
or cases of “protracted litigation,” or 
appeals, to substitute for trials, but 
the total to be substituted should not 
exceed 10 cases. 

In 1998, 38 applicants took the 
exam, of which 21 passed the 
test. This 55 percent pass rate 
approximates the average pass 
rate for all sections giving certi- 
fication exams. 

The committee has continued in its 
efforts to improve the exam process. 
For the 1999 certification exam, the 
committee has instituted a procedure 
whereby committee members take 
each portion of the test in order to 
ensure that the test can be completed 
within the time allotted, and to en- 
sure that the questions are fair and 
understandable. As of this writing, 
there were 223 attorneys board certi- 
fied in workers’ compensation, consti- 
tuting 18.4 percent of the eligible 
membership of the section. 

It is the desire of the committee 
that as many as possible avail them- 
selves of the opportunity to become 
board certified workers’ compensa- 
tion attorneys. The majority of those 
taking the test indicated that per- 
sonal and professional enhancement 


and credibility among their peers is a 
primary reason for seeking board cer- 
tification. Certainly this is the desire 
of the committee, and we continue to 
work toward that goal. 

JAMES H. SMITH 

Chair 


Workers’ 
Compensation Rules 

The Workers’ Compensation Rules 
Committee has been busy preparing 
for the quadrennial rules review. We 
have been working hard to complete 
and compile all changes approved by 
the committee in the past four years 
for submission to the Florida Supreme 
Court. With no major statutory 
changes in workers’ compensation law 
since 1984, the committee has concen- 
trated on changes to the rules and 
forms as issues have been identified 
by the appellate courts, practitioners, 
and committee members. Participa- 
tion by committee members has been 
excellent and a spirit of collegiality 
has prevailed. 

Changes approved by the commit- 
tee during 1998—99 include new sub- 
poena forms, new petition for ben- 
efit/docketing order forms, and 
clarification of when it is necessary 
to file a substantive motion with the 
Division of Workers’ Compensation. 
The committee is preparing to con- 
sider changes to the pretrial stipu- 
lation form to provide a space for 
specific objection to witnesses and 
exhibits, a prohibition on general 
release language in workers’ com- 
pensation settlement agreements, 
and a bevy of committee notes. We 
are also poised to respond with other 
rules recommendations if major 
changes to Ch. 440 occur. 

Special thanks to Wayne Meyers 
and Judge Michael DeMardo, co- 
vice-chairs of the committee; Susan 
Marvin, our Bar liaison who took 
over in midstream; and the mem- 
bers of the drafting subcommittee 
who gave up several Saturdays and 
worked tirelessly to create clear and 
concise rules. As Henry Ford once 
said, “Coming together is a begin- 
ning, staying together is progress, 
and working together is success.” 
JUDGE WiLBuR W. ANDERSON 
Chair 
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Real Property, Probate and Trust Law 


IRS Factual Inquiries in Audits of Family Limited 


Partnerships and Sample Entity Appraisal Checklist 


he first part of this month’s 

column is a recitation of 

the detailed factual inquir- 

ies being made by Internal 
Revenue Service gift and estate tax 
return examiners in audits of those 
returns that have reported gratu- 
itous transfers of interests in so- 
called “family limited partner- 
ships.” The remainder of this 
column contains a sample form of 
checklist practitioners might wish 
to consider using in evaluating en- 
tity valuation appraisal reports, 
such as those prepared in connec- 
tion with gift and estate tax return 
reporting of transfers of family lim- 
ited partnership interests. 


IRS Family Limited 
Partnership Audit 
Factual Inquiries 

The proliferation of the use of 
family limited partnerships in es- 
tate planning and the Internal Rev- 
enue Service’s frequent contention 
that many of them are mere devices 
created solely to avoid federal gift 
and estate taxes have resulted in 
close scrutiny by gift and estate tax 
return examiners of those returns 
reporting gratuitous transfers of 
family limited partnership inter- 
ests. Many estate planning practi- 
tioners around the country already 
have assisted clients in audits of 
those types of returns and in the 
course of which have been con- 
fronted with detailed factual inquir- 
ies by the Internal Revenue Service. 
While those inquiries have not been 
identical, the examiners at least 
appear to have been reading from 
a common script as to the types of 
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by Brian C. Sparks 


The list of inquiries 
has been assembled 
from several 
sources and is more 
extensive than any 
list the author is 
aware has been 
sent to any 
particular taxpayer. 


facts they want to consider in those 
audits. The intent of the examiners’ 
factual inquiries appears to be to 
obtain information so the examin- 
ers can determine whether the fam- 
ily limited partnership was formed 
for valid business reasons or merely 
to achieve transfer tax savings. 
Their factual inquiries focus on the 
subjective “why” and objective 
“how” the family limited partner- 
ship was created and the subjective 
and objective “how” it has been op- 
erated since creation. 

Based on the notion that “fore- 
warned is forearmed,” practitioners 
assisting clients in the creation and 
operation of family limited partner- 
ships would be wise to consider the 
factual inquiries the Internal Rev- 
enue Service might later raise upon 
audit. For family limited partner- 


ship interest transfers that already 
have been reported to the Internal 
Revenue Service and that are likely 
to be audited, in light of these in- 
quiries, practitioners might wish to 
consider reviewing their files now 
in anticipation of those audits. Note 
that the list of factual inquiries be- 
low has been assembled from sev- 
eral different sources and is more 
extensive than any list the author 
is aware has been sent to any par- 
ticular taxpayer. 


List of IRS Factual Inquiries 
I. Partnership documents. Provide 
copies of the following documents: 

A. All documents filed with state 
authorities in connection with the 
formation and operation of the part- 
nership (such as the certificate of 
limited partnership and any 
amendments thereto, and annual 
reports filed with the Florida De- 
partment of State). 

B. All partnership governing and 
management documents, such as 
the partnership agreement. 

C. If the general partner is a cor- 
poration, that corporation’s articles 
of incorporation and shareholders 
agreement, if any. 

D. Minutes of partnership meet- 
ings. 

E. Copies of all documents show- 
ing: 

1. The dates property was 
transferred to the partnership; 

2. Adescription of that prop- 
erty; and 

3. A list of who transferred 
what items of property to the part- 
nership. 
II. Other partnership formation and 


> 

H 


operation information. Provide a 
statement describing all the facts 
and circumstances in connection 
with the formation and operation of 
the partnership that contains the 
information described below. 

A. A description of the purposes 
for establishing the partnership. 

B. An explanation of why those 
purposes could not have been ac- 
complished equally as well through 
outright gifts of property, trusts, or 
other means. 

C. A description of the unique ad- 
vantages of the partnership structure 
that compelled its use in this case. 

D. A statement regarding and a 
copy of the applicable income tax 
return showing where the costs (le- 
gal, accounting, and appraisal fees) 
relating to the creation of the part- 
nership were deducted. 

E. A statement signed by the tax- 
payer/personal representative de- 
scribing the bona fide business pur- 
poses for the formation of the 
partnership. 

F. A statement signed by the tax- 
payer/personal representative con- 
firming that the partnership ar- 
rangement was not a device to 
transfer objects to the natural 
bounty of the taxpayer at less than 
full and adequate consideration in 
money or money’s worth. 

G. A statement signed by the tax- 
payer/personal representative af- 
firming that the partnership ar- 
rangement is comparable to similar 
arrangements entered into by per- 
sons at arm’s length. 

III. Information supporting the de- 
cision to use the partnership ar- 
rangement. 

A. Provide a list of all the parties 
who recommended the use of the 
partnership arrangement and their 
addresses. 

B. Provide copies of all documents 
(letters, memos, etc.) showing: 

1. When and by whom recom- 
mendations to use the partnership 
structure were made and 

2. The reasons set forth to the 
taxpayer for the use of the partner- 
ship. 

IV. With respect to the partnership’s 
assets and liabilities, provide the 
following information: 


A. A list of all the assets contrib- 
uted to the partnership, by date of 
contribution and by whom contrib- 
uted. 

B. Copies of all documents, includ- 
ing deeds if applicable, transferring 
assets to the partnership. 

C. Describe how the assets con- 
tributed to the partnership were 
managed before they were contrib- 
uted, by whom, and the approximate 
amount of time spent in manage- 
ment of those assets. 

D. Describe how the assets contrib- 
uted to the partnership were man- 
aged after they were contributed, by 
whom, and the approximate amount 
of time spent in management of those 
assets and the educational back- 
ground and occupations or professions 
of those persons, if any. 

E. A statement of the expertise 
required of the general partner to 
manage the partnership and what 
of that expertise the general part- 
ner possessed. 

F. A statement of the duties actu- 
ally performed by the general part- 
ner. 

G. Copies of any debt instruments 

entered into by the partnership, cop- 
ies of financial statements submit- 
ted in support of those loans, loan 
applications, and credit reports ob- 
tained. 
V. Information regarding the tax- 
payer (donor or decedent). As of the 
time of formation of the partnership 
and any transfers of partnership 
interests by the taxpayer, provide 
the following information: 

A. The age of the taxpayer. 

B. A statement of the taxpayer’s 
educational background and occupa- 
tion or profession, if any. 

C. A statement regarding whether 
the taxpayer joined the partnership 
solely upon his own volition or 
whether it was accomplished pursu- 
ant to a power of attorney. 

D. A statement regarding whether 
the assets contributed to the part- 
nership by the taxpayer were held 
in trust before their transfer to the 
partnership. 

E. A statement of the taxpayer’s 
health. 

F. Copies of the taxpayer’s medi- 
cal records. 


G. A list of the names and ad- 
dresses of all physicians who treated 
the taxpayer within three years be- 
fore the date of the gifts/taxpayer’s 
death and releases signed by the 
taxpayer/personal representative 
authorizing the Internal Revenue 
Service access to any records main- 
tained by those physicians concern- 
ing their care and treatment of the 
taxpayer during that period. 

H. A list of the names and ad- 

dresses of all hospitals in which the 
taxpayer was hospitalized during 
the three-year period before the date 
of the gifts/taxpayer’s death and re- 
leases signed by the taxpayer/per- 
sonal representative authorizing 
the Internal Revenue Service access 
to any records maintained by those 
hospitals concerning their care and 
treatment of the taxpayer during 
that period. 
VI. Information concerning the pro- 
fessional advisors (attorneys, ac- 
countants, and others) to the tax- 
payer and the partnership. Provide 
the following information: 

A. Copies of all bills or inveices 
submitted by those advisors in con- 
nection with the recommendation, 
formation of, and operation of the 
partnership. 

B. Copies of all articles written by 
the foregoing regarding the use of 
family limited partnerships. 

C. A statement identifying all 
groups to which any of the forego- 
ing lectured concerning the use of 
family limited partnerships, the 
dates of those lectures, and copies 
of any lecture materials. 

D. A statement whether any of 
the foregoing sent marketing or 
other promotional materials as part 
of a general mailing to their clients 
regarding the use of family limited 
partnerships. 


Checklist for Review of 
Entity Appraisal Reports 

A key attachment to a gift or es- 
tate tax return reporting a gratu- 
itous transfer of an interest in a 
business entity, such as a family lim- 
ited partnership, is an appraisal re- 
port prepared by a competent, inde- 
pendent appraiser. The following 
checklist lists the information that 
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should be contained in any such re- 
port, if applicable, and a series of 
reviewer judgment questions that 
should be asked about every such 
report: 

I. Basic Information. 

A.Name of party who hired the 
appraiser. 

B. Description of property or in- 
terest being appraised (e.g., minor- 
ity limited partner interest). 

C. Purpose of appraisal (e.g., es- 
tate planning purposes; determina- 
tion of value for federal estate/gift 
tax purposes). 

D. Valuation date (Be sure the re- 
port distinguishes between the date 
of death and the IRC §2032 alternate 
valuation date if the latter is used). 

E. Date of report. 

F. Standard of value, including 
reference to statutory or other stan- 
dards if applicable (e.g., IRC 
§§2701-2704; Rul. 59-60, 1959-1 
C.B. 237). 

G. Statement of appraiser’s inde- 
pendence. 

H. Appraiser’s signature and cer- 
tificate. 

I. Clear definitions and consis- 
tent use of all terms. 

J. Statement of any limitations of 
scope or sources of information con- 
sidered. 

II. Entity Information. 

A. Form (e.g., partnership or cor- 
poration). 

B. History, including date created, 
and the entity’s prospects. 

C. Products or services. 

D. Major assets, including good- 
will and other non-balance-sheet 
items. 

E. Markets and customers. 

F. Competitors and their pros- 
pects. 

G. Management. 

H. Capitalization. 

I. Ownership. 

J. Industry and its prospects. 

K. Information about prior sales 
or values of other dispositions of 
ownership interests. 

L. Financial information. 

1. Presentation and analysis of 
entity’s financial statements for 
suitable period of time, including 
five years of statements of net earn- 
ings or operating results and divi- 


dends paid. 

2. Explanation of any adjust- 
ments to financial statements. 

M. Discussion of key entity or in- 
terest holder agreement provisions 
(e.g., family limited partnership 
agreement or shareholders agree- 
ment). As applicable, the appraisal 
report should list and describe: 

1. Parties to the agreement; 

2. Date of the agreement; 

3. Term of the agreement (or 
the entity itself); 

4. Capital contribution re- 
quirements; 

5. Capital withdrawal rights 
and restrictions; 

6. Profit and loss sharing pro- 
visions; 

7. Interest holder rights to dis- 
tributions of cash and other prop- 
erty; 

8. Drawing account provisions; 

9. Entity termination provi- 
sions; 

10. Restrictions on transferabil- 
ity of entity interests; and 

11. Legal implications of any 
restrictions in those agreements 
implicated under IRC §2704 com- 
pared to state law default provi- 
sions. 

III. Comparable Entity Information. 

A. Information about sales of com- 
parable interests in similar entities, 
if available. 

B. Information about sales of com- 
parable interests in publicly traded 
entities. 

C. Explanation of why selected 
entities were determined to be com- 
parable. 

D. Explanation of derivation of 
subject company’s value from infor- 
mation about sales of interests in 
comparable entities. 

IV. Valuation Methodology. 

A. Discussion of possible valua- 
tion methods and reason for select- 
ing the one used. 

B. Extensive and detailed discus- 
sion of analysis of entity being ap- 
praised. The report must relate and 
recite the facts of the entity being 
appraised to the analytical proce- 
dures of the valuation method be- 
ing applied. 

V. Appraiser’s Qualifications. 

A. Formal education. 
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B. Continuing professional educa- 
tion. 

C. Other specialized training. 

D. Work experience. 

E. Professional designations. 

F Professional organization 
memberships and activities. 

G. Expert witness experience and 
qualifications in particular courts. 
VI. Reviewer’s Judgment Questions. 

A. Have all relevant facts been 
recited and analyzed? 

B. Are the appraiser’s analyses 
and conclusions consistent with: 

1. The purpose of the appraisal; 

2. The appraisal standard, in- 
cluding any statutory standard, ap- 
plied; and 

3. The nature and type of the 
entity being appraised? 

C. Are the appraiser’s analyses 
and conclusions consistent with the 
industry to which the appraised en- 
tity belongs and the overall eco- 
nomic climate? 

D. Is the appraiser’s selection of 
the appraisal method convincing? 

E. Does the appraiser’s recitation 
of the valuation analysis applied 
compel the valuation conclusions 
reached? 

FE. Are the appraiser’s conclusions 
reasonable and well supported by the 
report on its face, without need to re- 
fer to external sources of information? 
(Watch out for the appraiser who says 
that even though essential informa- 
tion or analysis is not in his or her 
report, the appraiser will be prepared 
to discuss the report with the Inter- 
nal Revenue Service or testify as to 
those points should it become neces- 
sary. To state the obvious, the ap- 
praiser might not be available to tes- 
tify when needed if, for example, he 
or she has gone out of business or 
died.) O 


Brian C. Sparks is a partner in 
the Tampa office of Holland & Knight, 
LLP. He received his J.D. from Saint 
Louis University and an LL.M. in Taxa- 
tion from New York University. He also 
is a certified public accountant (Mis- 
souri). He is the co-editor of this column 
along with William P. Sklar. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Bruce M. Stone, chair. 
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Trial 


Lawyers Forum 


The 120-Day Rule: 


What You Need to Know 


lorida Rule of Civil Proce- 

dure 1.070 (j) states that a 

complaint must be served 

upon the defendant within 
120 days after the complaint is 
filed. If it is not served within this 
time frame, a motion to dismiss is 
appropriate and the case is dis- 
missed without prejudice. The com- 
plaint can be refiled so long as the 
statute of limitations has not run. 
A problem arises, however, if the 
complaint is not served within the 
statutory time period and the stat- 
ute of limitations subsequently 
runs. In this scenario, any such dis- 
missal is very prejudicial to both 
the attorney and his or her client 
and the lawyer is subject to a mal- 
practice action. 

There is a saving clause in the 
rule, however, which states that if 
the plaintiff can show “good cause” 
why the complaint was not served 
within the 120-day time frame, the 
time frame shall be expanded to 
accommodate appropriate service. 
This article will discuss how the 
courts view the various “good cause” 
arguments raised by plaintiffs. 


Historically 

For many years, plaintiffs would 
simply file a complaint to toll the 
statute of limitations and then go 
about their business of investigat- 
ing and negotiating the case. In the 
1980s, in an effort to improve judi- 
cial efficiency, the Florida Supreme 
Court mandated that cases on dock- 
ets needed to be expeditiously 
handled and moved forward. The 
one-year failure to prosecute stat- 
ute assisted in this regard and the 


by Gerald D. Schackow 


The purpose of 
the rule is to 
prevent a plaintiff 
from filing 
a suit and then 
taking no action 
whatsoever 
to proceed on 
the claim. 


various circuits implemented case 
management conferences and other 
devices to move cases forward. In 
1989, Fla. R. Civ. P. 1.070(j) was 
adopted as another measure to 
move cases forward. Rule 1.070(j) 
requires that all lawsuits have to 
be served within 120 days of the fil- 
ing of the initial pleading. 
Plaintiffs’ lawyers were not ac- 
customed to this idea and many of 
the early cases in which the com- 
plaints were dismissed for a failure 
to timely serve involved plaintiffs’ 
attorneys who simply forgot to 
serve the complaint after filing. The 
Third District in Berdeaux v. Eagle 
Pitcher, 575 So. 2d 1295 (Fla. 3d 
DCA 1990), faced such a situation. 
In that case, the plaintiffs lawyer 


perfected service prior to the hear- 
ing on the motion to dismiss. The 
Berdeaux court said that this situ- 
ation should be treated much like 
a default, when, if an answer is filed 
before the default is entered, the 
default is cured. 

About that same time, the Fourth 
District Court in Morales v. Sperry 
Rand, 578 So. 2d 1143 (Fla. 4th 
DCA 1991), faced the same issue of 
service not being perfected within 
120 days. The Fourth District held 
that Rule 1.070 (j) should be en- 
forced more strictly than the default 
rule, and ruled that the trial court 
must look to the facts to determine 
good cause before there could be an 
extension of time granted for ser- 
vice. These cases of opposite rulings 
had certified conflicts, which lead 
to the Florida Supreme Court issu- 
ing the Morales v. Sperry Rand, 601 
So. 2d 538 (Fla. 1992), decision. 


Morales v. Sperry Rand 

The Florida Supreme Court in 
Morales held that Rule 1.070(j) 
should be treated more strictly than 
the default rule. The Supreme 
Court held that the plaintiff's at- 
torney, unlike in the default judg- 
ment rule, could not cure the prob- 
lem by the perfection of service 
prior to the order of dismissal. 

The facts in Morales showed the 
attorneys for the plaintiffs waited 
110 days before they began the ser- 
vice of process. At that time the at- 
torneys, via regular mail, began the 
process by asking the clerk to issue 
the summons by regular mail. Af- 
ter the Morales’ attorneys received 
the executed summons, they did not 
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have enough time left to serve the 
defendants within the 120-day time 
frame. The Supreme Court held that 
this was only a “half-hearted” effort 
at serving the defendants and ruled 
that these facts would not support 
a finding of “good cause.” The Su- 
preme Court noted that this dis- 
missal would be harsh, even though 
it was a dismissal without prejudice, 
as the plaintiffs were unable to 
refile due to the running of the stat- 
ute of limitations. The Morales opin- 
ion set the stage for trial courts and 
the district courts to review the facts 
of each case to determine if “good 
cause” was established. The Florida 
Supreme Court further ruled that 
the trial court should have broad 
discretion in reviewing the facts of 
each case and in determining if 
“good cause” could be established for 
the failure to serve the complaint 
within 120 days. 


After Morales 

There have been 14 published 
opinions centered around the term 
“good cause” since the Morales de- 
cision. These decisions can basically 
be divided into attempts at service 
cases versus no attempts at service 
cases. In the attempts at service cat- 
egory, the courts have been very lib- 
eral in finding a showing of “good 
cause” by the plaintiff when any at- 
tempt at service is made within the 
120-day period. On the other hand, 
in the cases in which a dismissal of 
the action was upheld for failure to 
serve within 120 days, no timely at- 
tempts at service within 120 days 
were made by plaintiffs’ counsel. 
Plaintiffs’ counsel in these cases 
raised excuses as to why they did 
not make a timely attempt at ser- 
vice. The courts did not find these 
excuses to be “good cause.” 


No Attempt to Serve Cases 

The Fourth District Court in 
Patterson v. Lowenstein, 686 So. 2d 
776 (Fla. 4th DCA 1997), held that 
the plaintiffs’ claim that they were 
investigating the case after they 
filed it was not good cause for the 
plaintiffs’ failure to make any at- 
tempts at service within the 120-day 
period. 


Similarly, the Fourth District in 
Hodges v. Noel, 675 So. 2d 248 (Fla. 
4th DCA 1996), held that if there 
were no attempts, or, as in Hodges, 
there were no attempts made for 
330 days, a motion to dismiss should 
be granted under such circum- 
stances. In a slight twist to this 
theme, the Third District in 
Hernandez v. Page, 580 So. 2d 793 
(Fla. 3d DCA 1991), held that be- 
cause no service was attempted 
within eight months, the motion to 
dismiss should be granted. The 
Hernandez court noted plaintiffs’ 
argument that they were negotiat- 
ing their claim as their reason for 
the delay in service. The court found 
the facts to be that a complaint was 
filed, negotiations occurred, the com- 
plaint was then voluntarily dis- 
missed by the plaintiffs, and a new 
complaint was refiled but was not 
served for eight months and no at- 
tempts were made to serve it. The 
Hernandez court indicated there 
were no negotiations on the 
amended complaint, but rather, only 
on the original complaint. The Third 
District may have been leaving the 
door open for negotiations as a “good 
cause” argument. 


“Good Cause” Cases with 
Some Attempt at Service 

Approximately 11 cases have been 
decided since the Morales decision 
in 1992 which define “good cause” 
and found enough “good cause” to 
defeat a motion to dismiss for fail- 
ure to serve within the 120-day pe- 
riod. The underlying theme in all 11 
cases is that the plaintiff’s attorney 
made some attempt at securing ser- 
vice of process within the 120-day 
period of time. For example, good 
cause was found when, within the 
120 days, the plaintiff attempted to 
serve incorrect summons, invalid 
complaints, or the wrong defen- 
dants.' 

Two cases found “good cause” by 
the plaintiff when the defendants 
gave misinformation to the plaintiff, 
and an attempt to serve was made 
within the 120-day period based on 
this misinformation.” Three addi- 
tional cases excuse the plaintiffs’ 
failure to timely serve because valid 
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attempts were made during the 120- 
day period even though no service 
was obtained.® 

In Carlton v. Wal-Mart Stores, 621 
So. 2d 451 (Fla. lst DCA 1993), the 
First District Court of Appeal 
weighed ongoing negotiations and a 
waiver by the defendant against the 
necessity to serve within the 120- 
day period. While negotiations were 
ongoing, the plaintiffs’ attorney 
wrote to an agent for the defendant 
stating that he would not serve the 
complaint as long as the parties en- 
gaged in valid negotiations. The 
plaintiffs’ attorney also requested 
that the defendant notify him if it 
wished for the lawsuit to be served. 
Under this set of facts, the court held 
that the plaintiffs established “good 
cause” and the motion to dismiss 
was denied. 

In Gambino v. The Village of 
Oakbrook, 164 F.R.D. 271 (M.D. Fla. 
1995), there was a curious set of 
facts in which the plaintiff negoti- 
ated with the defendants up to 117 
days after he had filed his com- 
plaint. It was at that time that the 
plaintiff realized that the case could 
not be settled and he took immedi- 
ate steps to serve the defendants. 
This included an overnight mail of 
the summons (which had already 
been issued) to the sheriff of New 
York City. The sheriff received the 
summons within the 120-day period 
but failed to serve the defendants 
until several weeks after the 120- 
day period had expired. The 
Gambino court found, based upon 
the good faith negotiations, 
plaintiff's attorney taking all rea- 
sonable steps to effectuate service 
within the 120 days, and the deliv- 
ery of the complaint and summons 
to the sheriff within the 120 days 
for service, that there was sufficient 
“good cause” to defeat a motion to 
dismiss. The Gambino court went on 
to say, among other things, that the 
plaintiff did not have any control as 
to when service would be made upon 
the defendant by the sheriff after 
the summons was delivered. The 
court reiterated that the 120-day 
rule should be used as a helpful tool 
for docket management and not as 
an instrument of oppression. 


+ 
x 


Conclusion 

Plaintiffs need to make some real 
effort toward service, not half- 
hearted as in Morales, to effect ser- 
vice within 120 days from the filing 
of the complaint, in order to show 
“good cause.” The purpose of the rule 
is to prevent a plaintiff from filing 
a suit and then taking no action 
whatsoever to proceed on the claim. 

Courts have ruled favorably for 
the plaintiff when some attempt at 
service is shown. The 120-day man- 
date imposed by the rule was not 
meant to be enforced harshly or in- 
flexibly.° However, if the plaintiffs 
forget to serve or “sleep on their 
rights,” this rule can cause a dis- 
missal of the lawsuit. Hopefully, if 
this happens, the plaintiff still has 
time to refile. O 


1 Sneed v. H.B. Daniel Construction, 
674 So. 2d 158 (Fla. 5th D.C.A. 1996); 
Stoeffler v. Castoliga, 629 So. 2d 196 (Fla. 
2d D.C.A. 1993); Caban v. Skinner, 648 
So. 2d 251 (Fla. 3d D.C.A. 1994); Bank- 
ers Insurance Company v. Thomas, 684 
So. 2d 246 (Fla. 2d D.C.A. 1996). 

2 Mid-Florida Associates v. Taylor, 641 
So. 2d 182 (Fla. 5th D.C.A. 1994); Onett 
v. Ahola, 683 So. 2d 593 (Fla. 3d D.C.A. 
1996). 

3 Bice v. Metz Construction Co., 699 So. 
2d 745 (Fla. 4th D.C.A. 1997); Ludwig v. 
Schwagel, 701 So. 2d 1256 (Fla. 5th 
D.C.A. 1994); Crews v. Shadburne, 637 
So. 2d 979 (Fla. 1st D.C.A. 1994). 

4 Bice, 699 So. 2d 745. 

5 Floyd v. United States, 900 F.2d 1045 
(7th Cir. 1990). 
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Family Law 


A Seven-Step Analysis of Equitable 


Distribution in Florida 


Part 2: Distributing Marital Property 


by Victoria M. Ho and James Rhett Brigman 


n part one of this article which 

was published in last month’s 

(May) issue, we discussed the 

first four steps in the equitable 
distribution process under F-:S. 
§61.075: 1) setting the date relevant 
to classification of assets and liabili- 
ties; 2) classifying assets and liabili- 
ties as marital or nonmarital; 3) set- 
ting dates relevant to valuing the 
assets and liabilities; and 4) assign- 
ing value to the marital assets and 
liabilities. Once the court performs 
these steps, it then has the pool of 
property which can be distributed. 
It is important to remember that 
only marital property can be distrib- 
uted; the statute makes it clear that 
“the court shall set apart to each 
spouse that spouse’s nonmarital as- 
sets and liabilities. .. .”1 Nonmarital 
property is outside the scope of the 
statute and is not subject to equi- 
table distribution. This is why the 
semantics of classification are so im- 
portant. 

In part two of this article, we ana- 
lyze the remaining three steps in 
the equitable distribution process: 
5) distributing the marital assets 
and liabilities; 6) structuring the 
distribution award; and 7) consid- 
ering the interplay between distri- 
bution and alimony. We will pay 
special attention to recent cases in 
which the courts have considered 
whether unequal distribution 
schemes were warranted under the 
statute. 


Step 5: Structuring 
the Distribution 

As the Florida Supreme Court 
stated in Robertson v. Robertson, 
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Recent case law 
makes it clear that 
appellate judges 
attempt to tread 
cautiously when 
dealing with the 
equitable distribution 
statute. 


593 So. 2d 491, 493 (Fla. 1991), 
“equitable distribution is pre- 
mised on the theory of an equal 
partnership in marriage.”? The 
court is directed to start with the 
premise that a distribution of 
marital property will be equal, but 
the statute does recognize that 
there may be situations which jus- 
tify awarding a greater percentage 
of one or all assets to one party 
over the other. Section 61.075(1) 
lists several factors that may call 
for an unequal division: 

(a) The contribution to the marriage 
by each spouse, including contributions 
to the care and education of the chil- 
dren and services as homemaker. 

(b) The economic circumstances of 
the parties. 

(c) The duration of the marriage. 


(d) Any interruption of personal ca- 
reers or educational opportunities of 


either party. 

(e) The contribution of one spouse to 
the personal career or educational op- 
portunity of the other spouse. 

(f) The desirability of retaining any 
asset, including an interest in a busi- 
ness, corporation, or professional prac- 
tice, intact and free from any claim or 
interference by the other party. 

(g) The contribution of each spouse 
to the acquisition, enhancement, and 
production of income or the improve- 
ment of, or the incurring of liabilities 
to, both the marital assets and the 
nonmarital assets of the parties. 

(h) The desirability of retaining the 
marital home as a residence for any 
dependent child of the marriage, or any 
other party, when it would be equitable 
to do so, it is in the best interest of the 
child or that party, and it is financially 
feasible for the parties to maintain the 
residence until the child is emancipated 
or until exclusive possession is other- 
wise terminated by a court of compe- 
tent jurisdiction. In making this deter- 
mination, the court shall first determine 
if it would be in the best interest of the 
dependent child to remain in the mari- 
tal home; and, if not, whether other eq- 
uities would be served by giving any 
other party exclusive use and posses- 
sion of the marital home. 

(i) The intentional dissipation, 
waste, depletion, or destruction of mari- 
tal assets after the filing of the petition 
or within two years prior to the filing 
of the petition. 

(j) Any other factors necessary to do 
equity and justice between the parties. 


These factors are not to be taken 
lightly. The presumption toward 
equal distribution is a heavy one, 
and unequal distributions are the 
exception to the rule. In Segall v. 
Segall, 708 So. 2d 983 (Fla. 4th DCA 
1998), the court held that there was 
insufficient justification for an un- 
equal distribution where the wife 
had alleged the husband substan- 
tially mismanaged their money. The 
court quoted its earlier decision in 


‘ 
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Geddes v. Geddes, 580 So. 2d 1011, 
1018 (Fla. 4th DCA 1988), where it 
wrote: “Those entering into a mar- 
riage partnership must share not 
only the benefits and successes of the 
relationship, but also the risk of fail- 
ure and the economic consequences 
to the parties of such failure.” 

Not all of these factors will lead a 
court to make an uneven distribu- 
tion. Some simply guide the court 
in terms of how to allocate specific 
assets. For instance, the allocation 
of the marital home or business to 
one party or the other may make 
sense, but this is not a justification 
for an unequal distribution of all of 
the marital property. 

There are, of course, cases in 
which appellate courts have held 
that unequal distributions were jus- 
tified. But those cases are consistent 
in that each recognizes that one— 
or, more often, several*—of the 
statutory factors are so significant 
as to overcome the general pre- 
sumption, and each relies on evi- 
dence supporting the factors which 
is both obvious and substantial. 
Cases upholding unequal distribu- 
tions rely on evidence which con- 
cretely establishes an extraordinary 
need to deviate from the 50/50 norm. 
A survey of recent cases provides 
some illustration of the courts’ treat- 
ment of some of the statutory fac- 
tors: 
¢ Contribution to the marriage by 
each spouse (factor “a”) 

Simply earning a much greater 
income during the marriage than 
the other party does not rise to the 
level necessary to trigger the “con- 
tribution of each spouse” factor. In 
Williams v. Williams, 686 So. 2d 805 
(Fla. 4th DCA 1997), the court re- 
jected this argument when the hus- 
band had earned a significant in- 
come and the wife largely had been 
an unemployed homemaker. To trig- 
ger the factor, the husband would 
have to make “the requisite show- 
ing of some extraordinary services 
on the part of the spouse receiving 
the lion’s share of the distribution.”* 
e Economic circumstances of the 
parties (factor “b”) 

In Pierre-Louis v. Pierre-Louis, 


713 So. 2d 1073 (Fla. 3d DCA 


1998), the trial court had ordered 
that the parties were equally re- 
sponsible for an income tax liabil- 
ity incurred during the marriage. 
The district court reversed, and 
reasoned that the “economic cir- 
cumstances of the parties” factor 
justified making the husband 
solely responsible. The court found 
that the husband clearly had the 
superior financial ability to pay 
the debt, looking to a business 
which was the parties’ “greatest 
income generating asset” and had 
been awarded to him. The court 
also found that the former hus- 
band had primarily benefitted 
from the income over which the 
taxes were owing: The wife and 
children had only received ap- 
proximately $20,000 in support 
during the period in question, 
while approximately $290,000 
went out of the husband’s various 
accounts during the same period. 
Also, the husband had—in that 
period—paid off his car, paid off his 
sister’s car, repaid a loan from his 
brother, moved savings from joint 
accounts to his sole accounts, and 
spent funds after the dissolution 
proceedings had begun.° 
¢ Duration of the marriage (factor 

While there is no bright line test 
for this factor, courts have given 
some indications. In Williams v. Wil- 
liams, 686 So. 2d 805 (Fla. 4th DCA 
1997), the district court held that it 
was erroneous to rely on the dura- 
tion of marriage factor to justify an 
unequal distribution when the par- 
ties had been married for nine years. 
That factor, it explained, was to be 
reserved for rare cases such as 
Ibanez-Vogelsang v. Ibanez- 
Vogelsang, 601 So. 2d 1303 (Fla. 3d 
DCA 1992), in which the husband 
was awarded the jointly titled, 
$900,000 home—his premarital 
property—after a six-week mar- 
riage.° Although it did not articulate 
any specific number which was “long 
enough,” the Williams court rea- 
soned that in the instant case the 
parties had been married long 
enough so that their assets had lost 
their separate identity, “becoming 
inextricably commingled with as- 
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sets acquired during the marriage 
as a result of the reciprocal efforts 
of both parties to the marital part- 
nership.” 

In McMonagle v. McMonagle, 617 
So. 2d 373 (Fla. 5th DCA 1993), the 
district court reversed an equal 
distribution when the trial court 
had not properly structured its fi- 
nal order. Before remanding, the 
district court noted that the par- 
ties had only been married for two 
years, that they were in their fif- 
ties when they married and had 
both been married before, and that 
all of their assets had been ac- 
quired prior to the marriage. The 
district court agreed with the trial 
court’s determination that because 
the husband had intended to make 
a gift to the wife of one-half of his 
premarital assets, his assets were 
properly classified as marital prop- 
erty. However, the court noted that 
the factors were probably suffi- 
cient to justify an unequal award 
of the marital property on re- 
mand. 

In Vaughn v. Vaughn, 714 So. 2d 
632 (Fla. lst DCA 1998), the court 
also found that the two-year dura- 
tion of the marriage, combined with 
other factors, justified an unequal 
distribution. In that case, the par- 
ties were married two years before 
they separated. They had accumu- 
lated no assets over the course of the 
marriage but had accumulated sub- 
stantial debts, mainly in the form 
of consolidation loans to pay off 
debts incurred by the husband ei- 
ther before or immediately after the 
parties were married. The husband’s 
annual income was between $26,000 
and $30,000; the wife’s annual in- 
come was in the neighborhood of 
$5,000. The trial court made the 
husband responsible for a $31,000 
debt, and the wife responsible for a 
$1,438 debt. On appeal, the district 
court affirmed the distribution, rec- 
ognizing that “it would be inequi- 
table for the former wife, having 
little or no income, to leave this 
short-term marriage with responsi- 
bility for one-half of an approxi- 
mately $30,000 debt, the benefit of 
which inured almost exclusively to 
the former husband or his family.”® 


While agreeing that 
dissipation must be 
substantial to justify 
an unequal award 
under the statute, the 
court is not limited to 
the two-year time 
period written into 
the statute. 


The district court concluded that the 
duration of the marriage, when com- 
bined with the economic circum- 
stances of the parties and the con- 
tribution of each spouse to incurring 
the liabilities, justified awarding the 
husband almost all of the parties’ 
liabilities. 

© Contribution of each spouse to the 
acquisition of assets or liabilities 
(factor “g”) 

In Barner v. Barner, 716 So. 2d 
795 (Fla. 4th DCA 1998), the court 
recognized that when one spouse 
has contributed significantly to the 
property of another spouse (even 
when those contributions do not 
necessarily enhance the value of 
the property), the trial court can 
use that as evidence of the “con- 
tribution of each spouse” factor in 
considering how to structure dis- 
tribution. In that case, the contri- 
butions were in the nature of seed- 
lings planted and property tax 
paid on the wife’s timber property. 
Under the court’s analysis, the con- 
tributions did not convert that 
property to marital, but could pro- 
vide support for an unequal distri- 
bution of the other properly clas- 
sified marital property.'° 

Contribution also can be a factor 
when liabilities are concerned. Re- 
member Vaughn, discussed above, in 
which among the factors the court 
considered in assigning to the hus- 
band the majority of the parties’ li- 
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abilities was the fact that the debts 
were acquired by him, and the ben- 
efits inured almost exclusively to 
him."! 

¢ Dissipation of assets (factor “I”) 

In Horne v. Horne, 711 So. 2d 
1310 (Fla. lst DCA 1998), the court 
held that financial misconduct 
must rise to the level of actual dis- 
sipation to support an unequal dis- 
tribution—finding that one party 
was simply significantly less 
“thrifty” than the other is not suf- 
ficient.'* Misconduct that does not 
rise to the level of dissipation of 
assets is not sufficient to justify an 
unequal distribution. This is con- 
sistent with Segall, when the court 
described dissipation of assets “as 
a situation in which one spouse 
used marital funds for his or her 
own benefit, and for a purpose un- 
related to the marriage at a time 
when the marriage was undergo- 
ing an irreconcilable breakdown.” 

While agreeing that dissipation 
must be substantial to justify an 
unequal award under the statute, 
Beers v. Beers, 23 Fla. L. Weekly 
D2370 (Fla. 5th DCA 1998), held 
that the court is not limited to the 
two-year time period written into 
the statute. Because subpart (j) spe- 
cifically allows the court to consider 
“any other factors necessary to do 
equity and justice to the parties,” 
the trial court could, in its discre- 
tion, look further back if there was 
evidence that was relevant to the 
distribution.'* 

In Jonsson v. Jonsson, 715 So. 2d 
1064 (Fla. 5th DCA 1998), the court 
upheld a finding of dissipation of 
assets that did rise to the level nec- 
essary to support an uneven distri- 
bution. After setting out the assets 
and performing the distribution, the 
trial court explained that “the wife 
was responsible for a diminution of 
the marital assets by her surrepti- 
tious misuse of credit. The Court 
feels it appropriate to reduce her 
portion of the equitable distribution 
of the assets and debts due to this 
fact.”1° 

Even when there has been inten- 
tional dissipation of assets, there 
still is a presumption that the 
equality of the distribution should 
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be modified only to the extent nec- 
essary. In Siravo v. Siravo, 693 So. 
2d 676 (Fla. 4th DCA 1997), the 
trial court had awarded the wife 
all of the parties’ assets and a 
more-than-half interest in a busi- 
ness she and her husband had 
owned together, based on concerns 
that the husband had “dissipated 
the business and its inventory, con- 
cealed assets, misled the court, and 
obfuscated the facts concerning 
the business.”'® After the court 
found that the record did support 
the trial court’s finding of “inten- 
tional dissipation, waste, depletion 
or destruction of assets,” it held 
that the distribution was still too 
polarized in favor of the wife.” 

Similarly, Bell v. Bell, 642 So. 2d 
1173 (Fla. lst DCA 1994), reversed 
an unequal distribution scheme 
when the trial court had relied on 
numerous instances of misconduct 
on the part of the husband includ- 
ing that he was serving a 50-year 
sentence as a habitual violent felony 
offender for child molestation and 
that he burned one of the parties’ 
properties in an attempt to collect 
insurance, resulting in a judgment 
against him for insurance fraud. The 
Bell court held that it was proper to 
adjust the distribution only to re- 
flect the actual sums the husband 
had dissipated; to further skew the 
distribution scheme “would be di- 
rectly contrary to the rule prohibit- 
ing unequal distribution of marital 
assets, or an award or increase in 
alimony, based upon misconduct, 
except to the extent that the mis- 
conduct results in the dissipation of 
marital assets.”!* 


Step 6: Structuring 
the Distribution Award 

Once the assets and liabilities 
have been divided, it is necessary to 
structure the judgment. Section 
61.075(9) allows the court, in its dis- 
cretion, to order monetary payment 
of either a lump sum or periodic in- 
stallments to effectuate the distri- 
bution. But no matter how the court 
structures the distribution, §61.075(3) 
mandates that if the action is one 
in which no stipulation and agree- 
ment have been entered by the par- 


Even when there has 
been intentional 
dissipation of assets, 
there still is a 
presumption that the 
equality of the 
distribution should be 
modified only to the 
extent necessary. 


ties, the court must set out findings 
in the judgment or order based on 
“competent substantial evidence” 
with reference to any factors sup- 
porting an unequal distribution. 
Absence of those findings is revers- 
ible error. 

Whether the distribution of mari- 
tal assets and liabilities is equal or 
unequal, §61.075(3) requires spe- 
cific written findings of fact as to 
clear identification of nonmarital 
assets and ownership interests, 
identification and valuation of mari- 
tal assets and the designation of 
which spouse is entitled to each, 
identification of the marital liabili- 
ties and designation of which spouse 
is responsible for each, and any 
other findings which may be neces- 
sary to explain the court’s rationale 
behind the distribution scheme to 
the parties or a reviewing court. 
Otherwise, a reviewing court is un- 
able to determine whether the dis- 
tribution was fair.'® 

The statute’s remaining two sub- 
sections—$61.075(2) and (4)—con- 
cern the legal effects of any award 
or distribution under this statute. 
Section 61.075(2) states that if there 
has been an award of cash as part 
of the equitable distribution— 
whether in lump sum or in install- 
ments—that award vests immedi- 
ately in the party to whom it is 
awarded. Remarriage of either party 
does not alter the obligation. Nei- 


ther does the death of either party 
alter the obligation: The estate of 
the deceased party “inherits” the ob- 
ligation or the award. Section 
61.075(4) provides that the judg- 
ment has all the effect of an instru- 
ment of conveyance when it is re- 
corded in the official records of the 
county where property included in 
the judgment is located. 


Step 7: Considering Alimony 
in Relation to Distribution 

It is worth noting here that 
§61.075(8) makes the distribution 
process separate from any determi- 
nation of whether alimony is to be 
awarded: “The court may provide for 
equitable distribution of the mari- 
tal assets and liabilities without 
regard to alimony for either party. 
After the determination of an equi- 
table distribution of the marital as- 
sets and liabilities, the court shall 
consider whether a judgment for 
alimony shall be made.” Distribu- 
tion is to be accomplished first, then 
a court may determine whether ali- 
mony is appropriate. It is here that 
a court can look to nonmarital prop- 
erty: in determining and fashioning 
an award of alimony. 

Jurisprudentially, this is a sound 
approach. When there is some evi- 
dence supporting the factors in 
§61.075(1), but not enough to justify 
an unequal award, a court should 
utilize that evidence in fashioning an 
alimony award which remedies any 
unfairness instead of compromising 
the principles of equitable distribu- 
tion. The court followed this ap- 
proach in Spielberger v. Spielberger, 
712 So. 2d 835 (Fla. 4th DCA 1998), 
in which it rejected an unequal dis- 
tribution premised on the wife’s 
lesser capacity for self-support. The 
court noted that the wife was in good 
health and was able to work. Accord- 
ingly, the court held that there was 
insufficient justification for an un- 
equal distribution. But the court 
added that any unfair imbalance in 
the parties’ financial positions was 
properly rectified by the alimony 
award.” 

Similarly, the court in Siravo, dis- 
cussed above under “Dissipation of 
Assets,” held that to the extent there 
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was any inequity not rectified by 
subtracting from the husband’s 
share of the distribution the value 
of those assets dissipated or de- 
pleted by him, that inequity was 
properly rectified in the wife’s ali- 
mony award rather than by a more 
skewed distribution scheme.”! 

For a more extensive review of 
the alimony process in Florida, see 
Victoria Ho and James Caudill, 
“Appellate Court Trends in Reha- 
bilitative Alimony,” 72 Fla. B.J. 65 
(March 1998), and Victoria Ho and 
Janeice Martin, “Appellate Court 
Trends in Permanent Alimony for 
‘Gray-Area’ Divorces,” 71 Fla. B.J. 
60 (Oct. 1997). 


Conclusion 

Equitable distribution is not an 
easy process in a society in which 
one’s “home” is one’s “castle.” Iden- 
tification, classification, and valu- 
ation of the parties’ assets may 
prove a daunting task, especially 
when the circumstances necessar- 
ily mean that the parties are less 
apt to agree than they might be 
otherwise. As one song lyric says, 
“Tll show you all the things I own 
/ My treasures you might say / 
Couldn’t be more’n ten dollars 
worth / But they brighten up my 
day.”” Parties may justifiably feel 
passionately about property they 
own, and dollar values often have 
little correlation to sentimental 


ones. Still, these initial identifica- 
tion, classification, and valuation 
steps are fundamental, since a 
court can only hope to fashion a 
fair distribution scheme if it has 
first accurately established what 
constitutes the parties’ marital 
property. 

When it comes to the actual award, 
the general rule is that “equitable 
distribution” really means “equal 
distribution.” An unequal distribu- 
tion must be supported by extraor- 
dinary factors, and those extraordi- 
nary factors must be clearly 
established by competent substan- 
tial evidence. In all other cases, dis- 
tribution should be equal. After the 
distribution has been performed, the 
court can utilize the alimony process 
to balance any inequity which might 
result from the distribution scheme. 
And while nonmarital property is not 
subject to equitable distribution, the 
court can utilize nonmarital property 
in fashioning an alimony award. Re- 
cent case law makes it clear that 
appellate judges attempt to tread 
cautiously when dealing with the 
equitable distribution statute, and 
the trial court practitioner would be 
well served by following the same 
course. 


1 Stat. §61.075(1) (emphasis 
added). 

2 Robertson, 593 So. 2d at 493. 

3 See, e.g., Goosby v. Lawrence, 711 So. 
2d 577 (Fla. 3d D.C.A. 1998). 


I’m giving you the worst-case scenario 
because you have the worst case I've ever seen. 
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* Williams, 686 So. 2d 805, quoting 
Romano v. Romano, 632 So. 2d 207, 211 
(Fla. 4th D.C.A. 1994). 

5 In support of its decision, the Pierre- 
Louis court cited Stevens v. Stevens, 666 
So. 2d 227, 229 (Fla. 2d D.C.A. 1995); 
Lorman v. Lorman, 633 So. 2d 106, 108 
(Fla. 2d D.C.A. 1994); and Hair v. Hair, 
402 So. 2d 1201, 1203 (Fla. 5th D.C.A. 
1981). 

6 Williams, 686 So. 2d at 809. 

8 McMonagle, 617 So. 2d at 374. 

° Vaughn, 714 So. 2d at 634. Although 
the court below did not explicitly list the 
factors on which it based its unequal 
distribution scheme, the appellate court 
found that they were “readily apparent 
from the record.” Id. at 632. 

10 Barner, 716 So. 2d 795. 

1! Vaughn, 714 So. 2d 632. 

12 Horne, 711 So. 2d at 1312-13. The 
court also held that refusing to seek 
counseling before filing a petition for dis- 
solution—while perhaps relevant to 
whether the marriage was irretrievably 
broken—was not relevant for distribu- 
tion purposes. 

18 Segall, 708 So. 2d at 985. 

14 Beers, 1998 Fla. App. LEXIS 13553, 
*14 (Fla. 5th D.C.A. 1998). 

15 Jonsson, 715 So. 2d at 1064. Here, the 
husband was not specifically contesting 
the unequal distribution, but instead 
argued that it was wrong for the court 
to award the wife alimony based on her 
dissipation. In affirming the trial court’s 
decision, however, the district court ap- 
proved the trial court’s reasoning as to 
the unequal distribution. 

16 Siravo, 693 So. 2d at 677. 

G77. 

18 Bell, 642 So. 2d at 1175. 

19 See, e.g., Staton v. Staton, 710 So. 2d 
744 (Fla. 2d D.C.A. 1998); Lawrence v. 
Lawrence, 709 So. 2d 192 (Fla. 3d D.C.A. 
1998); Romano v. Romano, 690 So. 2d 
751 (Fla. 5th D.C.A. 1997). 

20 Spielberger, 712 So. 2d at 837. 

21 Siravo, 693 So. 2d at 677. 

22 Guy CLARK AND LYLE Lovett, Step In- 
side This House. 
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Tax Law 


Two to One: Tax Planning for a 


Two-Partner General Partnership 


s lawyers and business 

advisers, we have an obli- 

gation to give our clients 

the most advantageous le- 
gal strategies possible. No better 
opportunity exists for us to prove 
the worth of tax-related legal ser- 
vices than planning the transition 
of a business enterprise. When a 
general partnership comprises only 
two partners and one partner de- 
cides to move on, the business, fi- 
nancial, and tax ramifications can 
be significant. The Internal Rev- 
enue Code of 1986 as amended and 
the United States Department of 
the Treasury Income Tax Regula- 
tions necessarily help to drive the 
business planning strategies in 
such transactions. The tax conse- 
quences often change given the 
state of flux of the tax laws, but with 
change comes opportunity. This ar- 
ticle discusses these opportunities 
generally in order to help lay a ba- 
sic foundation of knowledge. The 
analysis of this article is restricted 
to two-partner general partner- 
ships. 


Initial Planning 

A general partnership requires 
two partners. If either general part- 
ner decides to leave the partner- 
ship, the partners may decide to 
wind up its affairs under state law 
and, in time, the partnership will 
terminate for federal tax purposes. 
Terminating and winding up are 
separate processes. This article only 
tangentially discusses the Florida 
law requirements of the winding up 
process. Winding up involves the 
marshaling of assets, payment of 
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creditors, and distribution of the 
remaining capital. Termination is a 
tax concept which generally comes 
when winding up is complete. I.R.C. 
§708(b) controls whether a partner- 
ship has been “terminated” for fed- 
eral tax purposes. Upon termina- 
tion, the tax year of the partnership 
ends regardless of the tax year 
which the partnership has previ- 
ously used; accordingly, a “short 
year” tax return will be filed unless 
the partnership terminates on the 
last day of its chosen tax year.' The 
Regulations dealing with the fed- 
eral tax consequences of a termina- 
tion recently were amended.’ Be- 
fore amendment, a termination 
often would produce significant tax 
burdens on the partners; however, 
the amendments significantly 
lessen the onerous consequences of 


a termination although each termi- 
nation must be closely analyzed and 
planned to minimize the tax bur- 
dens. For example, given termina- 
tion, the depreciation anti-churning 
provisions may still apply.’ As a fur- 
ther example, if the partnership has 
entered into a like-kind exchange 
transaction under I.R.C. §1031, an 
I.R.C. §708(b)(1)(B) termination 
“should be avoided” during the ex- 
change period.* 

I.R.C. §708(b)(1)(A) provides that 
a partnership “shall be considered 
terminated only if—(A) no part of 
any business, financial operation, or 
venture of the partnership contin- 
ues to be carried on by any of its 
partners in a partnership, ... .” 
Even so, various planning opportu- 
nities exist under which the part- 
nership may continue.® For ex- 
ample, the remaining partner could 
purchase the withdrawing partner’s 
partnership interest, but first a sec- 
ond partner must be found. The re- 
maining partner could form a new 
corporation (“Newco”) by transfer- 
ring a small percentage of his part- 
nership interest to Newco in ex- 
change for 100 percent ownership 
of Newco’s issued and outstanding 
capital stock. I.R.C. §351(a) will 
generally apply to the transfer and, 
thus, no gain or loss would be rec- 
ognized on the transfer. However, 
gain recognition is required under 
I.R.C. §357(c) if the contributing 
partner’s proportionate share of 
partnership liabilities is greater 
than the corresponding portion of 
the basis in his or her partnership 
interest.® 

Further, under I.R.C. §708(b)(1)(B), 
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a partnership terminates if “within 
a 12-month period there is a sale or 
exchange of 50 percent or more of the 
total interest in partnership capital 
and profits.”’ Thus, an I.R.C. “termi- 
nation” will occur if a withdrawing 
partner sells or exchanges at least 
50 percent of the partnership to any- 
one, including the remaining partner. 
Still, there are various techniques (or 
traps) for avoiding such a termina- 
tion.* The cumulative effect of the 
remaining partner’s exchange with 
Newco and purchase from the with- 
drawing partner is used to test for 
I.R.C. §708(b)(1)(B) termination.’ 
Partnership merger and division,” if 
properly structured, are two other 
techniques that can be used to avoid 
a termination. 


Liquidation Basics: Timing, 
Assets, Liabilities, Equity 

If neither partner wishes to con- 
tinue the partnership’s business, or 
if each partner desires certain as- 
sets from the partnership and the 
continuing business requires that 
the assets stay in one piece, then 
winding up and termination are in- 
evitable. However, winding up and 
termination do not have to result in 
a “tax trap” to the parties, and, in 
fact, the minimization of tax conse- 
quences is critical to the successful 
liquidation of the partnership. Ac- 
cordingly, the adviser should at least 


be aware of certain basic concepts 
as discussed in the following para- 
graphs as well as other important 
basic concepts which are not dis- 
cussed such as choice-of-entity and 
conversion-of-entity concepts. For 
example, Florida law now provides 
for single member limited liability 
companies. 

Timing of recognition. Most seri- 
ous taxpayers engage in year-end 
tax planning in order to lessen the 
impact of taxes. For example, year- 
end income tax planning generally 
includes deferring income and accel- 
erating deductions." The objective 
here is to optimize the “timing” of 
the consequences of a transaction, 
and in the liquidation arena, sched- 
uling and timing the winding up 
process is the key because with 
proper planning the date of termi- 
nation and the resulting tax conse- 
quences also may be scheduled and 
timed.” 

Partnership assets. Liquidation of 
the assets of a partnership during 
the windup is not required. Gener- 
ally, the assets may be sold to third 
parties or distributed in kind to the 
partners. The federal tax conse- 
quences change depending upon the 
facts and circumstances, and be- 
cause the partnership is a flow- 
through entity for tax purposes, the 
proper analysis must be broad- 
sweeping, encompassing not only 


Wilson, your sense of whimsy is really starting to grate on me. 


100 THE FLORIDA BAR JOURNAL/JUNE 1999 


the consequences to the partnership 
but also the consequences to the 
partners. For example, if a partner- 
ship sells an asset at a gain and dis- 
tributes cash to the partners, the 
partnership realizes and recognizes 
the gain on the sale, but passes that 
gain through to the partners who 
pay tax on the gain.’ Further, a cash 
distribution to a partner which ex- 
ceeds the partner’s basis in his or 
her partnership interest must be 
recognized as gain by the partner.”* 
Generally, the partnership does not 
recognize gain on a distribution of 
property including money.’ How- 
ever, distributions of “hot assets” 
under §751(b) may cause gain to the 
partnership.'® The distribution of 
assets to the partners does not have 
to be pro rata and as a matter of tax 
minimization planning, the most 
beneficial division should be deter- 
mined as far in advance of actual 
distribution as possible. For ex- 
ample, upon the sale of a partner- 
ship asset in exchange for a prom- 
issory note, if the promissory note 
is distributed to one partner, the dis- 
tribution does not require that the 
entire gain be recognized at distri- 
bution by the partnership or the 
partner; rather, the partner recog- 
nizes the gain as the partnership 
would have.” 

Thus, if the partnership simply 
distributed the asset, generally no 
gain or loss would be recognized."* 
Unfortunately, there are exceptions 
even to this otherwise simple- 
sounding alternative. For example, 
the “hot assets” provisions of I.R.C. 
§751 are an extremely complex set 
of rules which may trump the gen- 
eral rule of nonrecognition. Further, 
even under the general nonrecogni- 
tion rule, the partner’s basis in as- 
sets received in distribution are gen- 
erally limited to a ceiling amount”® 
which must be allocated among as- 
sets received under complex rules,” 
and may be coded with the 
partnership’s character of gain or 
loss.?! Further, the general alloca- 
tion of basis provisions of I.R.C. §732 
do not apply to the extent that the 
distribution of “hot assets” is treated 
as a sale or exchange of property 
under I.R.C. §751(b).”” If I.R.C. 
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§751(b) applies, the resulting deter- 
minations are treacherous. 

Finally, the asset-related analyses 
required of the adviser on liquida- 
tion may change given one changed 
fact or circumstance. For example, 
if the partner contributed an asset 
to the partnership, whether he or 
she receives that asset in liquida- 
tion can change the tax conse- 
quences.”* Further, upon the distri- 
bution of property in liquidation of 
a partner’s interest, loss recognition 
by a partner is severely curtailed by 
I.R.C. §731(a)(2).*4 Previously made 
I.R.C. §754 elections available un- 
der I.R.C. §§732(d), 734(b), or 743(b) 
to step up the basis of certain as- 
sets also affect the consequences on 
liquidation. Also, depreciation re- 
capture may apply.” 

Partnership liabilities. Under 
most circumstances, a general part- 
ner is personally liable to the 
partnership’s creditors. Under I.R.C. 
§752(a), if a partner’s share of part- 
nership liabilities increases or the 
partner’s individual liabilities in- 
crease due to his or her assumption 
of partnership liabilities, then the 
amount of the increase is treated as 
a contribution of money by the part- 
ner to the partnership. Under I.R.C. 
§752(b), if a partner’s share of part- 
nership liabilities decreases or the 
partner’s individual liabilities de- 
crease due to the partnership’s as- 
sumption of the partner’s individual 
liabilities, then the amount of the 
decrease is treated as a distribution 
of money to the partner from the 
partnership. Generally, if a deemed 
I.R.C. §752(b) distribution exceeds 
the partner’s basis in his or her part- 
nership interest, then I.R.C. §731(a) 
provides for gain recognition. Fur- 
ther, in a complete liquidation of a 
partnership where encumbered 
property is distributed, under the 
Regulations,” the deemed cash dis- 
tributions under I.R.C. §752(b) are 
netted against the deemed cash con- 
tributions under I.R.C. §752(a); 
then, under the provisions of Rev- 
enue Ruling 87-120,’ the partner’s 
basis in his or her interest in the 
partnership is adjusted for the net 
increase or decrease as required by 
I.R.C. §731(a), and, finally, the ba- 
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the fair market value, 
and thus a set of 
partnership books 
kept on the tax basis 
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sis of the distributed property in the 
hands of the distributee partner 
transfers from and is set at an 
amount equal to the allocable por- 
tion of the basis of his or her inter- 
est in the partnership as provided 
by I.R.C. §§732(b) and (c).”° Again, 
partnerships with I.R.C. §751 assets 
must be wary of the effects of I.R.C. 
§752 upon distributions of encum- 
bered assets.” 

Capital accounts and partner’s 
basis. Under I.R.C. §704(b) and 
Regulations §1.704-1(b)(2)(iv), the 
partnership may have two sets of 
accounting records, one for “book” 
purposes and another for “tax” pur- 
poses. Several Regulations sections 
require or permit the fair market 
value of partnership property to be 
recorded on the partnership’s books 
and in the partners’ capital ac- 
counts.*° Often the tax basis of part- 
nership property varies from the 
fair market value, and thus a set of 
partnership books kept on the tax 
basis must be maintained. A discus- 
sion of these concepts is well beyond 
the analysis of this article; however, 
practitioners must be aware that 
the Code and Regulations provide 
the impetus for the two sets of 
records.*! Accordingly, a partner may 
have a book-basis capital account 
and a tax-basis capital account. A 
negative capital account, whether 
book or tax, will require complex 
analysis to determine the economic 
and tax effect. I.R.C. §704(d) pre- 


cludes a negative tax basis for a 
partner’s interest in the partner- 
ship. 


Saving the Partnership 

It may be beneficial for tax and 
business purposes for the partner- 
ship to continue instead of winding 
up and terminating. For purposes of 
brevity, only four alternatives which 
can be used to continue the partner- 
ship are discussed in this article. 
The reader should note that these 
alternatives may be used in combi- 
nation with one another. For pur- 
poses of the analysis which follows, 
unless otherwise noted, it is as- 
sumed that a termination should 
not be allowed to occur.*? 

Bootstrap purchase. The purchas- 
ing partner could purchase the with- 
drawing partner’s interest outright 
by using cash distributed to the pur- 
chasing partner from the partner- 
ship to pay the selling partner.** 
These “bootstrap” distributions are 
“current” distributions as opposed to 
“liquidating” distributions. Current 
distributions are subject to different 
provisions of the Code.*° Under I.R.C. 
§731, the cash distributions are tax- 
able only to the extent they exceed 
the purchasing partner’s basis in the 
purchasing partner’s interest.** The 
selling partner will generally have 
capital gain under I.R.C. §741, except 
as otherwise provided in I.R.C. 
§751.57 Without two partners, the 
partnership will terminate immedi- 
ately at the date of sale,** and the 
purchasing partner’s holding period 
in the portion of the partnership as- 
sets attributable to the selling 
partner’s interest is not tacked to the 
partnership’s holding period.* As- 
suming two partners remain after 
the sale, since the selling partner has 
sold his or her entire interest, I.R.C. 
§706(c)(2)(A) provides that with re- 
spect to the selling partner, the 
partnership’s tax year closes. The 
amount realized by the selling part- 
ner includes those liabilities realized 
under I.R.C. §752.*° 

Newco plus sale & option. Once 
Newco is formed to avoid I.R.C. 
§708(b)(1)(A) termination, the with- 
drawing partner can sell his or her 
interest to the remaining partner. If 
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it is important to avoid an I.R.C. 
§708(b)(1)(B) termination, the sale 
or exchange must be set up so that 
within a 12-month period 50 percent 
or more of the total interest in the 
partnership capital and profit is not 
sold or exchanged.*! Such a sale and 
exchange of less than 50 percent of 
the total interest should not cause 
a termination even if the selling 
partner receives a call option to pur- 
chase at the fair market value in 12 
months and one day any portion of 
the selling partner’s interest which 
cannot be currently purchased with- 
out causing a termination.*? The 
exceptions to capital gain treatment 
under I.R.C. §751 apply to the sale.** 
I.R.C. §752(d) requires that the sell- 
ing partner include, in the amount 
realized, his or her share of the 
partnership’s liabilities. The liabil- 
ity is reallocated to the buying part- 
ner and included in the buyer’s ba- 
sis under I.R.C. §705.** An I.R.C. 
§743(b) adjustment pursuant to 
I.R.C. §754 election to step up the 
bases of assets may be in order de- 
pending on the facts and circum- 
stances.* 

Newco plus partial sale/partial 
liquidation. Newco will be formed in 
order to avoid I.R.C. §708(b)(1)(A) 
termination. If it is important to 
avoid an I.R.C. §708(b)(1)(B) termi- 
nation, the selling/withdrawing 
partner’s interest can be bifurcated 
into two parts: one for sale under 
I.R.C. §741 and one for liquidation.* 
The liquidated portion of the part- 
nership interest is not a sale or ex- 
change for purposes of I.R.C. 
§708(b)(1)(B)*’ and, accordingly, the 
portion actually sold could be set at 
a proper percentage to avoid termi- 
nation under I.R.C. §708(b)(1)(B). 
The form of the transaction as a sale 
and liquidation as reflected in the 
transactional documents should 
control if the IRS challenges.** 

Division of partnership. 1.R.C. 
§708(b)(2) provides for the merger or 
consolidation of partnerships and for 
the division of partnerships. Under 
the special rules of I.R.C. §708(b)(2), 
these types of transactions permit 
the resulting partnership(s) to be 
considered a continuation of the old 
partnership(s) such that no termina- 
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tion occurs. Clearly, then, these pro- 
visions add planning opportunities 
when the old partnership should not 
be terminated.** More specifically, an 
I.R.C. §708(b)(2)(B) division can be 
used to split up the business assets 
of a partnership without forcing a 
termination but a continuity of in- 
terest requirement applies. 


Conclusion 

When one of two partners in a 
two-partner general partnership 
decides to call it quits or when the 
two partners can no longer carry on 
together, the practitioner must plan 
the business and tax consequences. 
The partners may want to liquidate 
the partnership or one partner may 
wish to acquire the other’s interest 
in the partnership and/or to con- 
tinue the business as a partnership. 
On the other hand, payments pur- 
suant to I.R.C. §736 could be made. 
The practitioner should use a basic 
outline of the alternatives and their 
consequences in order to begin the 
business and tax planning process. 
This article provides a basic outline 
and puts up the guard for the mul- 
titude of tax issues lying within 
Subchapter K of the Code. O 


1 U.S. Partnership Return of Income, 
Form 1065, is due by the 15th day of the 
fourth month after the close of the 
partnership’s tax year. 

2 Treas. Reg. §1.708-1(b)(1)(iv) (as 
amended in 1997). 
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3 McKEE NELSON WHITMIRE, FEDERAL 
TAXATION OF PARTNERSHIPS AND PARTNERS 
(1997) [12.05, at 12-37 to 12-42 and 1998 
Supplement 12.05, at S12-10. 

4 See LONG AND VRBANAC, TAX-FREE Ex- 
CHANGES UNDER §1031 (1998) §9:11, at 25; 
§2:27.50, at 46.3—46.4. 

5 This article only briefly deals with a 
liquidation of a deceased or retiring 
partner under I.R.C. §736, but the ad- 
viser must be aware that I.R.C. §736 
presents alternative timing of income 
opportunities which should be analyzed 
thoroughly. 

6 See Treas. Reg. §1.741-1(c) (as 
amended in 1980). See also I.R.C. 
§357(b) (avoidance or sham transaction); 
McKee, supra note 3, 715.07[1], at 15- 
54 to 15-56. Pursuant to Rev. Rul. 84- 
102, 1984-2 C.B. 119, such a gain may 
be characterized as ordinary under 
LR.C. §751. 

7 LR.C. §708(b)(1)(B); Rev. Rul. 81-38, 
1981 C.B. 386 (contributions of partner- 
ship interest to corporations in an I.R.C. 
§351 transaction is an exchange for pur- 
poses of I.R.C. §708(b)(1)(B) determina- 
tions). 

8 The sale of 49.9 percent of the with- 
drawing partner’s interest coupled with 
the understanding that the remaining 
0.1 percent would be transferred 12 
months and one day after the initial 
transfer was approved by the Internal 
Revenue Service in Priv. Ltr. Rul. 
7952057 (Sept. 25, 1979); see also WILLIS 
PENNELL POSTLEWAITE, PARTNERSHIP TAXA- 
TION (1998) 16.01[6], at 16-10. 

° Treas. Reg. §1.708-1(b)(1)(ii) (as 
amended in 1997); Willis, supra note 8, 
416.01[6], at 16-9. 

10 1.R.C. §708(b)(2); see supra note 49 
and accompanying text. 

11 The reverse is true if the projected 
tax is greater in the succeeding tax year. 

12 See, e.g., Treas. Reg. § 1.708-1(b)(1)(i) 
(as amended in 1997). 

18 .R.C. §§701, 702(a). The character of 
the gain, capital or ordinary, similarly 
passes through. I.R.C. §702(b). 

4T.R.C. §§731(a), 733. See I.R.C. 
§731(c) because the distribution of mar- 
ketable securities may be treated as 
money; but see the special rule under 
I.R.C. §731(d). 

15 T.R.C. §§731(b), 731(d); but see I.R.C. 
§§736(a)(2) and 751(b). 

16 For a discussion of the planning op- 
portunities available for I.R.C. §751(b) 
distributions, see McKee, supra note 3, 
21.02[2], at 21-8 to 21-10; 921.06, at 
21-51 et seq. The substantially appreci- 
ated inventory requirement of I.R.C. 
§751(b) was not eliminated by the Tax- 
payer Relief Act of 1997. See McKee, 
supra note 3, 1998 Supplement 
421.02[4], at S21-2 to S21-4 for discus- 
sion. 

17 See I.R.C. §453 and Treas. Reg. 
§1.453-9(c)(2) (as amended in 1995). See 
also Willis, supra note 8, 116.02[9], at 
16-30. 

18 T.R.C. §731(a) and (b); but see, eg., 
I.R.C. §737. See also I.R.C. §751 dealing 
with “hot assets” because such distribu- 
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tions may trigger gain recognition not- 
withstanding other Code provisions. See 
also 1.R.C. §§704(c)(1)(B), 736. 

19 T.R.C.§732(b); but see the special rule 
under I.R.C. §732(d). 

20 T.R.C. §732(c); but see the special rule 
under I.R.C. §732(d). Basis allocation 
rules under I.R.C. §732(c) changed for 
distributions after August 5, 1997, man- 
dating a different, algorithm approach. 
See McKee, supra note 3, 1998 Supple- 
ment 919.06[2], at S19-9 through S19- 
13. 

21 T.R.C. §735. 

22 T.R.C. §732(e). 

23 See, e.g., I.R.C. §704(c); I.R.C. §737; 
but see the special rule of I.R.C. 
§737(d)(2) regarding I.R.C. §751(b). 

*4 For a discussion of the effects of de- 
preciation recapture as a distributed 
unrealized receivable, see McKee, supra 
note 3, 116.03[3], at 16-26 to 16-35 (with 
respect to establishing fair market value 
and the unrealized receivable, an arm’s- 
length agreement between the selling 
partner and the purchasing partner 
should be used under Treas. Reg. §1.751- 
1(c)(4)(x)). See also McKee, supra note 
3, 121.05, at 21-46, et seq. 

25 McKee, supra note 3, 121.05[2], at 21- 
47 to 21-51 (effects of “hot assets”). 

26 Treas. Reg. §1.752-1(f) (1991). 

27 1987-2 C.B. 161. 

28 McKee, supra note 3, 6.03[5], at 6- 
22 to 6-24. 

2° For discussion, see McKee, supra note 
3, 121.02[2], at 21-9 to 21-10; 121.0414], 
at 21- 42 to 21-46. 

30 See, e.g., Treas. Reg. §1.704- 
1(b)(2)(iv)(c) (as amended in 1997). 

31 Td. 

32 See supra notes 1, 2, 3, and 4 and ac- 
companying text; see also supra notes 
38 and 39 and accompanying text. 

33 McKee, supra note 3, 1998 Supple- 
ment 915.02[3], at S15-2 to S15-3 (cit- 
ing Priv. Ltr. Rul. 9715008 (Dec. 4, 1996) 
which cited Foxman v. Commissioner, 41 
T.C. 535, 551 (1964), aff'd, 352 F.2d 466 
(3d Cir. 1965) (sale treatment under 
I.R.C. §741 was found to apply based 
upon the form of the transaction and in 
which liquidation treatment under 
I.R.C. §736 was rejected)). The conse- 
quences of I.R.C. §736 should always be 
compared to those of an outright sale. 
For comparison and related discussion, 
see McKee, supra note 3, 15.02[2][bl, 
at 15-11 to 15-13 (e.g., open transaction 
doctrine applies); 122.02[4][d], at 22-16 
to 22-17. 

34 Treas. Reg. §1.761-1(d) (as amended 
in 1997) (current distribution is defined 
as distribution not in liquidation of 
partner’s entire interest). 

35 See, e.g., I.R.C. §732(a) and compare 
I.R.C. §732(b) (basis of distributed prop- 
erty). 

36 Under I.R.C. §733, the distributee 
partner’s basis is reduced, but not be- 
low zero, by the amount of cash received. 

37 T.R.C. §741; Treas. Reg. §1.741-1(b) 
(as amended in 1980). The use of install- 
ment reporting of gain on the sale of a 
partnership interest, where the partner- 


ship similarly holds assets in the form 
of installment obligations is open to 
question. McKee, supra note 3, 
415.08[1], at 15-63. The Taxpayer Relief 
Act of 1997 eliminated the substantially 
appreciated inventory requirement from 
I.R.C. §751(a), but retained it in I.R.C. 
§751(b). McKee, supra note 3, 1998 
Supplement 921.02[4], at S21-2 to S21- 
4 


38 McKee, supra note 3, 912.05[3], at 12- 
45 (1.R.C. §708(b)(1)(A) controls; citing 
Edwin E. McCauslen, 45 T.C. 588 (1966) 
and Rev. Rul. 67-65, 1967-1 C.B. 168). 

39 Td. 

“0 L.R.C. §752(d). The consequences of 
I.R.C. §736 should always be compared 
to those of an outright sale. See McKee, 
supra note 3, 22.02[4][d], at 22-16 to 
22-17. 

41 See I.R.C. §708(b)(1)(B); see supra 
note 8 and accompanying text. 

*2 See Willis, supra note 8, [16.01[6}], at 
16-10 (citing Priv. Ltr. Rul. 7952057 
(Sept. 25, 1979)); see also Priv. Ltr. Rul. 
8517022 (Jan. 25, 1985); Priv. Ltr. Rul. 
8404027 (Oct. 21, 1983). See McKee, su- 
pra note 3, 112.03[3], at 12-14 to 12-18 
(discussion of “true option”). 

43 T.R.C. §751(a); see supra note 38 and 
accompanying text. 

44 McKee, supra note 3, 16.03[6], at 6- 
24 to 6-25; |7.04[2], at 7-16 to 7-17. 

*5 Generally, under I.R.C. §754, if an 
election has been made, and if I.R.C. 
§743 applies, then under I.R.C. §743(b), 
the applicable property of the partner- 
ship may be stepped up. 

46 This article does not discuss the plan- 
ning opportunities available to a retir- 
ing or deceased partner under I.R.C. 
§736. 

47 Treas. Reg. §1.708-1(b)(1)(ii) (as 
amended in 1997). 

48 McKee, supra note 3, {12.03[3], at 12- 
14 to 12-18; 115.02[3][b], at 15-17 to 15- 
18; see supra note 33 and accompanying 
text. 

49 See supra notes 1, 2, 3, and 4 and ac- 
companying text; see also supra notes 
38 and 39 and accompanying text. 
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Drug or Alcohol 
Abuse 
Problems? 


Florida Lawyers 
Assistance, Inc., is a 
nonprofit corporation 

organized in response 
to the overwhelming 
problem of lawyer 
substance abuse. 


Central to its purpose is 
the organization of 
support groups of 

recovering lawyers all 
over the state. 


Particular issues affecting 
the practice of law are 
thrashed out and 
opinions are exchanged 
concerning recovery. 


If you or a fellow attorney 
is suffering from 
alcoholism/drug addiction 
or if you need information 
concerning the support 
group which meets in your 
area, please call the FLA 
hotline at 1/800/282-8981. 
The lawyer’s confidentiality 
will be protected. 


Lawyers Helping 
Lawyers 


1/800/282-8981 
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Business Law 


The Expansion of the 
General Solicitation Rule of the 1933 Act 


by Renae Meltzer and Leo Feldman 


ith the recent in- 

creased use of elec- 

tronic transmission, 

the interpretations 
of “general solicitation” have ex- 
panded within the securities indus- 
try. Previous mediums of transmis- 
sion did not offer the dimensions of 
communication that are available 
today. While everyone does not have 
access to various publications, re- 
ceive the same television broad- 
casts, or intercept the same radio 
stations, the Internet offers an al- 
ternative to these geographically 
limited means. Access to the 
Internet introduces an abundance 
of information which is at every 
Internet surfer’s fingertips. 
Locational boundaries are elimi- 
nated, and the information is vir- 
tually free of charge. The securities 
industry regulatory authorities 
have had to adapt to these new ap- 
plications. Since the Internet has 
become a forceful movement within 
the industry, regulators have moved 
to evolve the previous interpreta- 
tions of terms used within the se- 
curities industry to expanded no- 
tions of what was previously 
understood to be a “general solici- 
tation.” 


What Is “General 
Solicitation”? 

“General solicitation” can be de- 
fined generally as information 
available or distributed to promote 
the sale of a security. The terms 
“prospectus,” “advertising,” and “of- 
fer” fall under the umbrella of “gen- 
eral solicitation” and needed to be 
clearly defined when applied to 


Within the area of 
Internet security 
offerings, an issuer 
must be able to 
clearly define the 
term “general 
solicitation” before 
attempting 
an Offering. 


Internet use. Although they are de- 
fined within the 1933 act, the 
Internet’s varied applications call 
for additional clarifications to the 
established definitions. Tradition- 
ally, a combination of Securities and 
Exchange Commission no-action 
letters, Securities and Exchange 
Commission interpretative re- 
leases, and case law have continu- 
ally borne the structure of the afore- 
mentioned terms. But with the 
Internet’s magnitude, the Securi- 
ties and Exchange Commission 
(SEC) had to further anticipate po- 
sitions with respect to “general so- 
licitation” on the Internet. 

Since the SEC recognized that 
the transmission of information 
through the Internet enhances the 
efficiency of the securities markets 
by allowing a more cost-efficient, 
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widespread, and equitable distribu- 
tion than traditional paper-based 
methods, it encouraged this inno- 
vative use of technology under the 
Securities Act of 1933.' Although 
any communication is subject to the 
antifraud provisions of the federal 
and state securities laws, the pro- 
jected rewards of this new medium 
promoted its acceptance with the 
security law regulators. Therefore, 
interpretations of the term “general 
solicitation” on the Internet were 
forcibly reexamined and redefined. 

Initially, when analyzing the fu- 
ture effects the Internet would have 
on security offerings, the SEC real- 
istically declared that all informa- 
tion posted will be public informa- 
tion. The SEC understood that 
anyone with access to the Internet 
may be able to view the informa- 
tion posted, making the information 
available to all. Although websites 
may be passive in their existence 
and may not actively attract cus- 
tomers, the SEC decided that the 
website’s existence (which may con- 
tain sales literature, promotions, 
advertisements, and direct solicita- 
tions) may be construed as a form 
of “general solicitation.” Ignorance 
is not an excuse an issuer can plead. 
Therefore, depending on the type of 
offering, an issuer must be ex- 
tremely cautious with the type of 
information made available on the 
Internet. 


Public Offerings 

“General solicitation” is allowed 
during specific time periods of a 
public offering. Prior to filing a reg- 
istration statement in a public of- 
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fering, §5(c) controls stating, “It 
shall be unlawful for any person, 
directly or indirectly, to make use of 
any means or instruments of trans- 
portation or communication in in- 
terstate commerce or of the mails 
to offer to sell or offer to buy through 
the use or medium of any prospec- 
tus or otherwise any security, unless 
a registration statement has been 
filed as to such security. ...” Yet with 
the Internet §5(c) seems to have 
expanded to include that a promo- 
tion or reference to the security of- 
fering anywhere on the Internet 
may be construed as an “offer.” Al- 
though the same rules apply to 
other forms of mass media, not all 
issuers realize the dangers of post- 
ing certain information on the 
Internet. Like newspapers, the 
Internet is viewed as a method to 
transmit information. Therefore, 
any wrongfully transmitted infor- 
mation construed as an “offer” on 
the Internet may result in violations 
on the federal and multistate level. 

If these solicitations or promo- 
tions are posted on the Internet 
prior to filing a registration, the SEC 
may find that the issuer is “condi- 
tioning the market” or “gun jump- 
ing.” The SEC attempts to protect 
investors against information that 
arouses activity and provides a false 
basis to make future investment 
decisions. Information regarding 
security offerings is required to be 
regulated by the SEC. Without regu- 
lation, released information may 
include false, misleading, or promo- 
tional statements creating ineffi- 
ciency in the security markets. 
Therefore, an issuer must file with 
the SEC prior to releasing informa- 
tion concerning an offering, includ- 
ing promotional literature, on the 
Internet. 

After the filing of the registration 
statement, a waiting period for ef- 
fectiveness is controlled by §5(b) of 
the act. During this time, §2(10) re- 
stricts all written communications 
which it terms as a “prospectus.” 
Hence, an issuer may not make use 
of a “prospectus,” which generally 
can be defined as any communica- 
tion that is widely disseminated to 
an undifferentiated public rather 


Any wrongfully 
transmitted 
information 

construed as an 
“offer” on the Internet 
may result in 
violations on the 
federal and 
multistate level. 


than to a discrete audience.” Accord- 
ingly, since the Internet is accessible 
to all persons, certain information 
on the Internet detailing or promot- 
ing the offering now may be con- 
strued as a “prospectus” and result 
in violations. Generic information 
about the company may be posted 
but information (or any hyperlinks) 
concerning the offering is not al- 
lowed to be made available. 
During the waiting period in se- 
curity offerings, there are some ex- 
ceptions to the written materials 
being construed as a “prospectus.” 
These include written materials 
that comply with Rule 134, other- 
wise known as tombstone ads, and 
Rule 430, otherwise known as a pre- 
liminary prospectus. Issuers must 
be cautious to conform to the spe- 
cific parameters of these rules. 
Tombstone ads, pursuant to Rule 
134, allow the issuer to post generic 
information such as the name of the 
issuer, full title of the security and 
amount being offered, a brief indi- 
cation of the general type of busi- 
ness (with limitations), the price of 
the security or method of its deter- 
mination, and some other specific 
information according to the type of 
offering.* Similarly, a preliminary 
prospectus, detailed in Rule 430, 
also must strictly adhere to the ge- 
neric information required in §10(a) 
of the act. If a communication devi- 
ates or does not meet either defini- 
tion, it may be deemed a “prospec- 


tus” and result in multiple regula- 
tory violations. 


What Is an “Offer”? 

Another highly regulated area is- 
suers must be concerned with is 
making “offers” for their securities. 
Like the other “general solicitation” 
terms, “offers” can be easily inter- 
preted by the regulators from the 
information located on the Internet. 
Once “offers” are allowed in an of- 
fering, such as during the waiting 
period, they cannot be made within 
states in which the offering is not 
registered or exempt. An “offer” on 
the Internet that is not registered 
or exempt within every state may 
be in violation of each state’s blue 
sky laws. The Internet’s worldwide 
exposure creates a tension between 
its ability to widely disseminate in- 
formation and the regulator’s need 
to restrict information from jurisdic- 
tions in which the offering is neither 
registered nor exempt. 

Consequently, the NASAA devel- 
oped a resolution which exempts 
Internet “offers” from state registra- 
tion provisions. This resolution pro- 
vides a general legend (which most 
states use as a template for their 
own resolution) which precludes the 
information from being defined as 
an “offer” within unregistered juris- 
dictions. Most states require that 
any offering materials on the 
Internet contain this legend that 
generally states “no offers or sales 
are being made to residents of a 
state unless it is one of the states 
listed in which it is effective.”* In 
essence, the offer must clearly indi- 
cate that it is not being offered to 
investors in the unregistered states. 
A tombstone or a preliminary pro- 
spectus for an offering must also 
contain this legend to comply with 
most states’ blue sky regulations; 
otherwise, it risks being a violation 
within each jurisdiction. 

The Internet, in a public offering, 
can be used as a method of viewing 
and transmitting a final prospectus 
to the buyers of the security. Yet, the 
issuer may not rely on posting the 
final prospectus alone for delivery. 
Since the Internet’s expansion into 
security offerings, the Commission 
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has promulgated specific proce- 
dures to satisfy delivery require- 
ments’ to which the issuer must 
adhere when making sales of the 
registered offering. 


Intent 

The intent behind the regulation 
of “general solicitations” over the 
Internet remains focused on the full 
and accurate disclosure of informa- 
tion to ensure investors’ protection. 
Presently, there are many examples 
of fraud, stock manipulation, 
“spamming,” and other violations of 
the “general solicitation” rule that 
exist on the Internet. False informa- 
tion is being distributed to current 
shareholders or potential investors 
through websites, e-mail, and ban- 
ners. Stock prices are being 
“pumped up” or manipulated from 
rumors or postings of false and mis- 
leading information on the Internet. 
An example of a method commonly 
used to distribute this information 
is called “spamming.” This involves 
an illegal practice in which e-mail 
addresses are collected and used to 
distribute false information or ad- 
vertisements to buy a security. Aside 
from these false offers, other secu- 
rities offerings are simply not com- 
plying with the state and federal 
regulations. Some issuers are con- 
stantly disseminating information 
resulting in a “conditioning of the 
market” for the security. Other is- 


Because of this 
plethora of confusion 
for investors, many 
are losing their 
money to scams or 
will eventually have 
to exchange their 
shares during a 
later rescission. 


suers are not registering in any ju- 
risdiction and simply accepting 
money from naive investors. Be- 
cause of this plethora of confusion 
for investors, many are losing their 
money to scams or will eventually 
have to exchange their shares dur- 
ing a later rescission. 

Fortunately, the SEC has recently 
announced the existence of the Of- 
fice of Internet Enforcement. This 
new “Cyberforce” is headed by 100 
investigators who are trained to 
search the Internet for fraud, ma- 
nipulations, and scams. Hopefully, 
this new regulatory branch will re- 
duce the vast amount of unregu- 
lated schemes and allow investors 


The basis for my objection? Actually I'm just trying to keep myself awake. 
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to have confidence in the authentic- 
ity of the offerings seen on the 
Internet. 

The Cyberforce’s first “Internet 
fraud sweep” was formally an- 
nounced on October 28, 1998.° This 
“sweep” charged 44 stock promoters 
with “committing fraud over the 
Internet and deceiving investors 
around the world.”’ This regulatory 
action touched cities across the na- 
tion and involved various fraudu- 
lent conduct on the Internet, 
through online newsletters, mes- 
sage posting boards, spamming, and 
many Internet websites. Many of 
the authors allegedly unlawfully 
promoted securities by 1) lying 
about the companies; 2) lying about 
their own “independence” from the 
companies; and/or 3) failing to dis- 
close adequately the nature, source, 
and amount of compensation paid 
by the companies.® With these rec- 
ommendations released to the pub- 
lic, the authors of these sites alleg- 
edly took advantage of the 
fluctuation in security price. This 
“scalping” and other forms of fraud 
have been executed in the past and 
are now coming under intensified 
examination from the Office of 
Internet Enforcement. 


Private Offerings 

A highly regulated area within 
the securities industry is the private 
or exempt security offering. Since 
“general solicitation” is strictly for- 
bidden within a private offering, it 
once seemed as if a private offering 
would never be accessible over the 
Internet. But the SEC has approved 
various password protected pages 
which allows certain accredited or 
sophisticated investors to view ma- 
terials.° 

Nevertheless, the restricted infor- 
mation, which includes tombstones, 
prospectuses, and private placement 
memorandums, posted on the 
Internet is not considered a “general 
solicitation.” It is assumed that the 
investor would have received the 
same information through the mail 
or over the phone as they received 
from the password protected page. 
These transmitted “documents” de- 
tail the current private offerings 
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available to the selected viewers. In 
previous mediums, this “television 
like” transmission for private inves- 
tors was never available. Unprec- 
edented to other forms of communi- 
cation, the Internet saves time and 
expense, and increases the amount 
of available information for the pri- 
vate investor. 

In one case, the SEC concluded 
that procedures outlined in the 
IPONETUSA.COM inquiry” did not 
result in a “general solicitation” 
within the meaning of Rule 502(c). 
An examination of this rule states 
in part, “[T]he issuer nor any person 
on its behalf shall offer or sell the 
securities by any form of general so- 
licitation or general advertising, in- 
cluding, but not limited to the follow- 
ing: any advertisement, article, 
notice, or other communication pub- 
lished in any newspaper, magazine, 
or similar media or broadcast over 
television or radio. . . .”"" Since the 
SEC took the position that the struc- 
ture outlined in IPONETUSA.COM 
did not violate this rule, the defini- 
tion of what is “general solicitation” 
in a private offering continues to 
develop. 


Conclusion 

Within the area of Internet secu- 
rity offerings, an issuer must be able 
to clearly define the term “general 
solicitation” before attempting an 
offering. Public offerings lend the 
belief that all information on the 
web, irrespective of the time period 
within the security offering, is avail- 
able for posting to Internet users. 
This belief is unfounded and will 
result in a multiplicity of retaliatory 
actions. The definition of “offer” is 
restricted on both the federal and 
state regulatory levels. Any informa- 
tion referring to the offering must 
have a restrictive legend attached 
to prevent “general solicitation” 
claims in all unregistered jurisdic- 
tions. Information released prior to 
filing may “condition the market” 
and result in rescissions and viola- 
tions on both federal and state lev- 
els. Promotion of the offering is not 
permitted at any time beyond the 
information contained in a tomb- 
stone or prospectus (depending on 


the phase of the offering). 

Private offerings have expanded 
the meaning of “general solicitation” 
with the increased area in which 
private offerings are now accessible. 
The Internet’s ability to transmit in- 
formation has become a new me- 
dium for the private investor which 
not only preserves the confidential- 
ity of the offering but also allows 
access with minimal time and ex- 
pense. From these developments 
within the securities industry, the 
Internet has enabled possibilities 
never imagined before. O 


' Use of Electronic Media for Delivery 
Purposes, Release 33-7233 (Oct. 6, 1995). 

2 Gustafson v. Alloyd, 513 U.S. 561 
(1995). 

3 The article omits in part or summa- 
rized the information in Rule 134. Fora 
complete list of tombstone information, 
see Rule 134 of the Securities Act of 
1933. 

4 NASAA’s resolution states that 
where the following conditions apply, “1. 
The Internet Offer indicates, directly or 
indirectly, that the securities are not be- 
ing offered to the residents of a particu- 
lar state; and 2. An offer is not other- 
wise specifically directed to any person 
in a state by, or on behalf of an issuer of 
securities.” See also Use of Electronic 
Media for Delivery Purposes, Release 33- 
7233 (Oct. 6, 1995). 
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Busey, chair, and T.A. Borowski, Jr., edi- 
tor. 


5 Use of Electronic Media for Delivery 
Purposes, Release 33-7233 (Oct. 6, 1995). 

®§ SEC Conducts First-Ever Nation- 
wide Internet Securities Fraud Sweep, 
SEC News Dicest, Issue 98-208, Oct. 28, 
1998. 

7 Id. 

id. 

® See IPOnet, No-Action Letter, July 
26, 1996 (1996 WL 431821 (SEC)); See 
also www.IPONETUSA.com; See also 
www.Rule506.com. 

10 Td. 

1 The Securities Act of 1933, Rule 
502(c). 
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Enforcing Quality Standards in Long-Term Care: 
The False Claims Act and Other Remedies 


by Constantinos |. Miskis and William F. Sutton, Jr. 


he 1986 amendments to 

the Federal Civil False 

Claims Act’ provided the 

federal government with 
a powerful means to exact large 
settlements from entities who fail 
to accurately bill the government 
for products and services.? With 
each success, the government dem- 
onstrates an increased willingness 
to use this law to address issues tra- 
ditionally resolved in other forums. 
A recent example of this trend is the 
use of the false claims laws against 
long-term care facilities who fail to 
provide adequate care to their resi- 
dents. Given the monetary penalty 
provisions of the Federal Civil False 
Claims Act,’ the consequences of an 
adverse verdict can be devastating 
to these facilities. 

Recently, the State of Florida dem- 
onstrated its willingness to deploy 
the Florida False Claims Act* 
against an intermediate care facil- 
ity for the developmentally disabled 
in response to allegations of sub- 
standard care.* As the false claims 
laws increasingly appear to be the 
government’s weapon of choice in 
addressing identified instances of 
inadequate care, this article exam- 
ines the propriety of using these 
laws against long-term care provid- 
ers. Given the unique issues that 
quality of care problems present, al- 
ternative remedies also will be dis- 
cussed. 


Setting the Stage: 
Federal Actions 

Recent cases filed by the U.S. 
Department of Justice demonstrate 
that the government can and will 


The government 
must consider its 
decision to deploy 
the false claims laws 
in terms of the 
statement it makes 
to the long-term care 
provider community 
as a whole. 


use the Federal Civil False Claims 
Act to address substandard care 
problems. In United States v. GMS 
Management-Tucker, Inc. and 
Tucker House II, Case No. 96-1271 
(E.D. Pa. 1996) (“GMS-Tucker’”), the 
U.S. Attorney’s Office in Philadel- 
phia sued a nursing home and its 
management company under the 
Federal Civil False Claims Act for 
failing to provide adequate wound 
and nutritional care to the nursing 
home residents. Specifically, the 
complaint alleged that the nursing 
home had a duty “to fulfill the resi- 
dents’ care plans by providing, or 
arranging the provision of. . .nurs- 
ing and related services. . .that at- 
tain or maintain the highest prac- 
ticable physical, mental, and 
psychosocial well-being of each resi- 
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dent. . .and dietary services that 
assure that the meals meet the 
daily nutritional and special dietary 
needs of each resident.”® The gov- 
ernment charged that by entering 
into a provider agreement with the 
state Medicaid agency, the defen- 
dants agreed that the submission 
of any claim for services constituted 
certification that such services were 
actually provided in accordance 
with all applicable laws and regu- 
lations. 

In its complaint, the government 
identified three nursing home resi- 
dents whose nutritional and wound 
care needs were not adequately 
met, thereby causing the residents 
to suffer clinical complications (e.g., 
decubitus ulcers). With this in mind, 
the government alleged that contin- 
ued billing to the Medicare and 
Medicaid programs for services 
which were obviously inadequate 
was tantamount to the submission 
of false and fraudulent claims, since 
the facility’s Medicaid contract pro- 
vided that the submission of claims 
for payment constitutes certifica- 
tion that services were actually pro- 
vided. Rather than contest these 
charges, the defendants entered 
into a consent agreement providing 
for repayment of $600,000 and 
implementation of a compliance 
program to ensure that the nutri- 
tional and wound care needs of the 
residents would be met. 

Recognizing the effectiveness of 
using the false claims laws against 
poorly performing nursing homes, 
the U.S. Attorney’s Office in Phila- 
delphia sued another three nursing 
homes and their corporate owner 
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for lack of adequate resident care. 
In United States v. Chester Care Cen- 
ter, et al., Case No. 98-CV-139 (E.D. 
Pa. 1998), the government charged 
each nursing home with failing to 
render necessary nutrition and 
wound care, and neglecting to moni- 
tor and respond to medical compli- 
cations suffered by three diabetic 
residents. As in the GMS-Tucker 
case, the government pleaded vio- 
lations of the Federal Civil False 
Claims Act based on the defendants’ 
continued billing for services which, 
given the condition of the residents, 
obviously were not provided. As in 
GMS-Tucker, the Chester Care Cen- 
ter defendants entered into a con- 
sent agreement which provided for 
repayment of $500,000 to the gov- 
ernment, and implementation of a 
compliance plan addressing the nu- 
tritional, wound care, and diabetic 
care needs of all residents. 

The government has not limited 
its use of the Federal Civil False 
Claims Act to poorly performing 
nursing homes. In United States ex 
rel. Aranda v. Community Psychiat- 
ric Centers of Oklahoma, Inc., 945 F. 
Supp. 1485 (W.D. Okla. 1996), the 
government intervened in a qui tam 
suit against a psychiatric hospital 
that alleged that the hospital know- 
ingly failed “to provide the govern- 
ment insured patients with a safe 
environment.” This amounted to a 
violation of the false claims laws, 
argued the government, because the 
hospital implicitly certified that it 
was abiding by applicable laws and 
regulations when submitting claims 
to the government for psychiatric 
care services. The government 
charged that such certification in- 
cluded the hospital “providing to its 
patients. . .a safe and secure envi- 
ronment... .”° In response, the de- 
fendant moved to dismiss the 
government’s case for failure to 
state a claim. 

In denying the defendant’s motion 
to dismiss, the court addressed the 
defendant’s argument that the ex- 
istence of a comprehensive regula- 
tory compliance scheme necessarily 
precludes liability under the Federal 
Civil False Claims Act. In short, the 
court concluded that there was no 


legal authority to support the con- 
tention that “the Medicaid 
program’s internal enforcement 
scheme is the government’s exclu- 
sive remedy when a provider fails 
to meet appropriate quality of care 
standards.”® Concluding that the 
government had stated a proper 
claim, the court reasoned that bill- 
ings to the government for psychi- 
atric care of patients subjected to 
“unreasonable risks of physical and 
mental harm” could form the basis 
for a false claims action.'® 


Analysis 

To properly assess the use of false 
claims laws as a remedy against fa- 
cilities who fail to provide adequate 
care, the elements needed to estab- 
lish liability must be viewed in a 
slightly different context. Generally, 
claims for inadequate care are 
pleaded as claims which are inher- 
ently false,'' through use of a false 
record to get a false claim paid,” or 
a conspiracy to submit false claims® 
could be pleaded under certain cir- 
cumstances. In the typical false 
claims case, however, the govern- 
ment charges an entity with billing 
for services that were never pro- 
vided, or for more services than 
what were actually provided. 

At a minimum, the government 
must prove three essential elements 
to establish a false claims violation. 
These elements are: 

1) The person presents, or causes to 
be presented, a claim for payment 
or approval to the government; 

2) The claim must be false or fraudu- 
lent; and 

3) The person acts knowing that the 
claim is false. 

In the health care context, proof 
of the first element is relatively 
straightforward. In order to receive 
payment, a health care provider 
must submit a claim for goods and 
services to a third party payer. Dur- 
ing the Medicare and Medicaid 
claims adjudication process, each 
claim is assigned a unique control 
number, thus creating an electronic 
“paper trail” for claims submitted by 
a health care provider. These claims 
are readily retrieved through a va- 
riety of identifiers (e.g., the provider 


or the patient identification number, 
the date of service, or the procedure 
code used on the claim), while other 
information created by a claim’s 
entry into the system (usually re- 
ferred to as “electronic claims sub- 
missions” or “ECS”) records the date 
on which a provider submitted a 
particular batch of claims. Coupled 
with proof of payment (by check or 
electronic funds transfer), the 
claims-processing computer trail 
provides a clear picture of who sent 
the claim, what procedure code was 
billed, and what was paid for the 
services purportedly rendered. 
Proving that a particular claim is 
“false” (the second element) is not as 
simple as establishing the submission 
of a claim for payment. Generally 
speaking, questions of falsity may be 
based on the interpretation of a regu- 
lation, contract, or statute, which most 
courts view as questions of law best 
resolved by the judiciary."* To that end, 
one federal appellate court held that 
a claim, to be actionable, must be false 
under any reasonable interpreta- 
tion.’ In another federal appellate 
case, the court, in upholding a defense 
verdict on the false claims counts 
brought by the government, reasoned 
that a determination of whether a 
claim is false must be assessed from 
the common-sense reasonableness of 
a defendant’s interpretation of re- 
quirements or regulations.'* With this 
in mind, defendants should escape 
false claims liability if they can es- 
tablish that their interpretation of a 
regulation, rule, or statute is one of 
several reasonable interpretations. 
Finally, the government can prove 
that a person knowingly presented 
a false claim even if that person did 
not actually know the claim was 
false. The Federal Civil False Claims 
Act and the Florida False Claims Act 
define “knowing” and “knowingly” to 
include deliberate ignorance and 
reckless disregard (i.e., “construc- 
tive” knowledge), as well as actual 
knowledge.'? One federal appellate 
court described this constructive 
knowledge standard as “an extreme 
version of ordinary negligence.”® 
More important, however, is that 
both laws provide that the govern- 
ment is not required to prove that 
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the alleged wrongdoer specifically 
intended to defraud the govern- 
ment.'® Though the Florida False 
Claims Act, unlike its federal coun- 
terpart, includes a defense of “inno- 
cent mistake,” the inclusion of this 
defense would not allow a defendant 
to escape liability once a finding of 
deliberate ignorance or reckless dis- 
regard is made. It does, however, 
serve to protect persons whose con- 
duct, under the circumstances, was 
merely negligent. 


Falsity in the 
Quality of Care Context 

Once a court has made the rela- 
tively simple determination that a 
provider submitted a particular 
claim, it must then determine if that 
claim was false at the time it was 
submitted. In substandard quality 
of care cases, however, government 
allegations of poor care place the 
issue of falsity in a different context. 
The concept of falsity does not lend 
itself neatly to quality of care as- 
sessments without substantial ad- 
aptation. Falsity usually evokes a 
black or white concept of truth: that 
is, did the patient receive the goods 
and services or not? In cases involv- 
ing quality of care, however, some 
services are, in fact, provided to the 
residents. Thus, falsity cannot be 
defined as the complete absence of 
service, but the failure to provide 
adequate service. With this in mind, 
what level of poor performance 
makes a claim for a particular ser- 
vice false as a matter of law? If just 
one of a series of services falls be- 
low an acceptable level of perfor- 
mance, should the single claim that 
covers all these services be consid- 
ered false? Finally, what tools are 
available to measure quality of care, 
and how reliable are they? These 
questions, discussed in more detail 
below, illustrate the obstacles facing 
both parties in such cases. 

Government suits alleging false 
claims violations for quality of care 
deficiencies underscore the govern- 
ment’s belief that claims for services 
that fail to attain the zenith of qual- 
ity are necessarily false. If this is 
true, should anything less than per- 
fection give rise to false claims li- 


ability? While the provision of ad- 
equate care is critical to the well 
being of patients who reside in long- 
term care facilities, attaining perfec- 
tion clearly is not realistic. Even if 
perfection was theoretically pos- 
sible, the resources, both financial 
and human, needed to attain such a 
level are prohibitively expensive. It 
is unrealistic to expect that each 
resident of a long-term care facility 
will be assigned a team of caregivers 
to provide exclusive care 24 hours a 
day, seven days a week. Even if such 
resources were available, it is 
equally unrealistic to expect that an 
exclusive caregiver could prevent all 
accidents, or perform flawlessly over 
an extended period of time. In any 
event, it is clear that long-term care 
facilities, restricted by reimburse- 
ment rates set by government pay- 
ers, do not possess the limitless re- 
sources necessary to provide each 
resident with such extraordinary 
levels of care. 

If one concludes that attaining 
perfection is not realistic, but that 
gross neglect resulting in resident 
injury can form the basis for a false 
claim, what level of under-perfor- 
mance demarcates the line at which 
a claim becomes false? When assess- 
ing a quality of care deficiency for 
purposes of bringing a false claims 
action, falsity is measured in de- 
grees and, consequently, is subject 
to interpretation. For example, in 
the absence of gross neglect, it is 
difficult to determine the care re- 
quired by a particular patient with 
a unique pathology without the ben- 
efit of the provider’s personal obser- 
vations. Aside from testing the 
boundaries of professional judgment 
and competence, these quality of 
care deficiencies will invite specu- 
lation as to whether such matters 
are more appropriately handled as 
medical malpractice and/or admin- 
istrative licensing actions, as op- 
posed to false claims cases. 

Notwithstanding issues involving 
professional judgment and compe- 
tence, it is likely that a common- 
sense reading of the term falsity will 
determine how false claims cases 
based on quality of care deficiencies 
will be resolved. Previous false 
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claims decisions”® suggest that a 
reasonableness standard should be 
applied. With this in mind, what 
level of under-performance would 
cause a reasonable medical provider 
to conclude that a claim for the ser- 
vices purportedly rendered is, in 
fact, false? Undoubtedly, the long- 
term care providers defending such 
actions will attempt to educate the 
judges and juries regarding the bur- 
densome and intricate paperwork 
associated with the services they 
provide. The fact finder, after con- 
sidering these demands, may de- 
velop a sympathetic understanding 
of those health care providers who 
care for patients requiring signifi- 
cant levels of care. 


Knowledge in the 
Quality of Care Context 

If a court finds that a provider 
submitted a claim for substandard 
services, the court must then deter- 
mine whether the provider knew 
that the care provided was substan- 
dard. In a quality of care context, the 
application of the false claims laws 
raises myriad questions. For ex- 
ample, do incompetent providers 
really know (as this term is used in 
the false claims laws) that they are 
providing substandard care? What 
if the provider, despite reasonable 
efforts, is unaware of recent im- 
provements in the provision of certain 
services? Can well-intentioned pro- 
viders, trying to cope with lower re- 
imbursement rates and shrinking re- 
sources, ever be accused of knowingly 
failing to provide adequate care? 

A provider’s ability to detect and 
measure quality of care was ad- 
dressed by the U.S. Department of 
Health and Human Services (HHS) 
in response to a request by the 
Health Subcommittee of the House 
Ways and Means Committee for a 
report on the state of health care 
quality. In February 1998, the 
Agency for Health Care Policy and 
Research (AHCPR)?! advised the 
committee that the average medi- 
cal provider attempting to maintain 
quality of care is under assault from 
a number of sources. In their at- 
tempt to keep up with the latest sci- 
entific developments, health care 
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professionals are deluged with peer- 
reviewed articles. The AHCPR esti- 
mated that a physician who reads 
two peer journal articles each day 
would still be 800 articles behind at 
the end of one year. Moreover, medi- 
cal practice methods vary widely 
from region to region, state to state, 
and even within a state. This varia- 
tion often is influenced by the legiti- 
mate preferences and values of the 
patients and their clinicians. Fi- 
nally, AHCPR noted that the meth- 
ods for measuring and monitoring 
quality of care are not sufficiently 
developed, making it difficult to sat- 
isfactorily measure quality of care. 
During his testimony, AHCPR ad- 
ministrator Dr. John Eisenberg la- 
mented that quality of care mea- 
surement tools are in serious need 
of improvement. Though Dr. 
Eisenberg concluded that “measur- 
ing quality of care is difficult now,” 
he assured the committee that 
progress was being made. 

Given the HHS/AHCPR testi- 
mony on the difficulties faced by 
health care providers in dealing 
with quality of care issues, any at- 
tempt to impose false claims liabil- 
ity based on quality of care deficien- 
cies should be measured carefully. 
It is naturally tempting to label any 
unfortunate or unintended result as 
being the product of inadequate 
care, leading one to conclude that 
the facility must have known that 
it was doing a poor job of caring for 
its patients. Unfortunate results, 
however, often are the byproduct of 
an imperfect science, and are not 
necessarily an indication that a pro- 
vider knowingly rendered inad- 
equate care. Competent health care 
providers will not always agree on 
the diagnosis of a patient, the treat- 
ment to be provided, or the antici- 
pated response to treatment. This is 
particularly true for patients with 
multiple health problems and com- 
plicated histories, such as residents 
of long-term care facilities. 

The HHS/AHCPR testimony un- 
derscores the importance of quality 
of care detection measures in false 
claims actions against long-term 
care providers. Whether a facility 
had actual or constructive knowl- 


edge that its patients received sub- 
standard care may depend on 
whether it utilized an adequate 
quality of care measurement and 
detection program, and whether it 
timely responded to any negative 
information gleaned from that pro- 
gram. The inadequacies of state-of- 
the-art detection programs, as de- 
scribed by HHS and AHCPR, 
suggest that the mere existence of 
substandard care is not enough to 
impute constructive knowledge un- 
der the false claims laws. A long- 
term care facility can only be ex- 
pected to address those problems 
that quality measurement tools in- 
dicate are in need of closer scrutiny. 
Consequently, a facility, under cer- 
tain circumstances, may credibly 
claim that it had no knowledge of 
significant quality of care failings 
due to inadequate measurement 
tools. In contrast, a facility that has 
instituted adequate measures to 
detect and remedy quality of care 
problems may satisfy the false 
claims knowledge requirement in 
the event that it ignores numerous 
and similar deficiencies (e.g., in- 
creasingly severe decubitus ulcers, 
dramatic weight loss over a short 
period of time, and dehydration re- 
sulting in death or hospitalization). 
Recognizing, however, that provid- 
ers lack sound quality of care mea- 
surement tools, it is unlikely that 
liability will be imposed on long- 
term care facilities for marginal 
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quality of care failures. Conse- 
quently, the government will need 
to prove that a facility had actual 
knowledge of sufficient facts indicat- 
ing that a quality of care problem 
existed, or that the facility deliber- 
ately ignored the problem by failing 
to institute corrective measures. 


Alternative Remedies 

The complexity of defining falsity 
and knowledge in the quality of care 
context raises the question of 
whether other remedies are more 
appropriate. Remedies that avoid 
the incongruous injection of billing- 
based falsity into evaluation and 
treatment decisions include license 
suspension or revocation, medical 
malpractice litigation, and criminal 
prosecution. Defense counsel in 
GMS-Tucker argue that a false 
claims suit is a poor solution to qual- 
ity of care problems given Social 
Security Act penalties, license revo- 
cation, the state law tort of medical 
malpractice, and criminal prosecu- 
tion.”* The availability of these other 
remedies raises the issue of whether 
a false claims suit is not only ap- 
propriate, but legally warranted, 
under a given set of circumstances. 

In cases concerning the exercise 
of professional judgment, a malprac- 
tice action may be the best remedy. 
Medical malpractice statutes” are 
tailored to apply on a case-by-case 
basis, allowing the fact finder to ex- 
amine the circumstances surrounding 
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the treatment of a unique patient 
with a particular set of symptoms. 
Moreover, case-specific malpractice 
penalties may be more suitable when 
the imposition of liability stems from 
a legitimate, even if negligent, judg- 
ment call. The targeted remedies as- 
sociated with medical malpractice 
actions are appropriate when the al- 
leged wrongdoing is specific and 
readily identifiable. 

Malpractice actions are not, how- 
ever, a panacea. If a patient is for- 
tunate enough to avoid injury de- 
spite receiving substandard care, 
the medical malpractice laws will 
not provide a remedy. Also, when a 
provider’s systemic failures harm 
multiple patients, the malpractice 
case-by-case approach divides and 
ultimately weakens legitimate dis- 
putes regarding those failures. The 
government’s counsel in GMS- 
Tucker observed that by pursuing a 
false claims action against a pro- 
vider who failed to render adequate 
care, the government was able to 
bring about comprehensive and 
meaningful changes in the way care 
was provided to over 4,000 nursing 
home residents.”4 Thus, while medi- 
cal malpractice actions are an ap- 
propriate remedy in certain circum- 
stances, malpractice actions to the 
exclusion of false claims remedies 
would do a disservice to long-term 
care facility residents in cases 
where: 1) the residents cannot eas- 
ily demonstrate damages; or 2) a 
large number of residents receive 
inadequate care as a result of insti- 
tutional policy. 

Criminal prosecution is another 
remedy that is warranted in the 
most egregious cases. Florida law” 
criminalizes conduct by caregivers 
(which is defined to include health 
care providers”) who willfully or by 
culpable negligence neglect elderly 
persons. Neglect is defined to in- 
clude a caregiver’s failure or omis- 
sion to provide an elderly person 
with the care, supervision, and ser- 
vices necessary to maintain that 
person’s physical and mental health 
including, but not limited to, food, 
supervision, medicine, and medical 
services.”’ With this in mind, a false 
claims action is a poor substitute for 


criminal prosecution in cases where 
a culpably negligent facility fails to 
render any level of acceptable care 
to its residents, particularly when 
the lack of care results in bodily 
harm. In such cases, punishment of 
the wrongdoer should be the 
government’s primary concern, but 
without minimizing the need to re- 
cover public funds paid for care that 
was never rendered. 

Revocation or suspension of a 
provider’s license*® in conjunction 
with a state recoupment action is 
yet another remedy. Such action is 
warranted in situations where a 
provider places profits over patient 
care, resulting in routine quality of 
care failures. Since licensure actions 
do not provide for recovery of im- 
proper payments (i.e., payments for 
care services that were inad- 
equately rendered), a tandem re- 
coupment action could be instituted 
as an administrative action or civil 
complaint based on a breach of con- 
tract. The problem with this remedy 
as an alternative to the false claims 
laws, however, is that quality of care 
deficiencies properly handled as 
false claims actions may not (except 
in egregious cases) necessarily war- 
rant revocation of a license. In ap- 
propriate cases, however, a false 
claims action could compel a pro- 
vider to reimburse the government 
for all improperly paid funds, while 
a licensure action utilizing the same 
facts may necessarily prevent future 
quality of care lapses by a facility 
and its staff. 

While the government’s counsel in 
GMS-Tucker advocates using the 
false claims laws to address quality 
of care problems, and defense coun- 
sel argue that other remedies are 
more appropriate, a more reasoned 
approach militates in favor of using 
the false claims laws only under a 
specific set of circumstances. For 
example, false claims remedies 
should never be pursued in cases 
where a medical professional’s judg- 
ment is a central and indispensable 
element of the case. The false claims 
laws were designed to penalize those 
who, at a minimum, recklessly bill the 
government for goods or services that 
were never provided, or are of an in- 
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ferior quality. By seeking false claims 
remedies in situations falling outside 
these parameters, the government 
necessarily deviates from this law’s 
intended purpose. 


Conclusion 

Long-term care providers should 
not underestimate the government’s 
willingness to chart a new course in 
the battle against substandard care 
of residents. More important, however, 
is the question of whether the treble 
damage and monetary penalty provi- 
sions of the false claims laws will 
cause long-term care facilities to pro- 
vide better care, or lead to their de- 
mise. If long-term care providers be- 
lieve that the government will 
routinely use the false claims laws to 
resolve inadequate care complaints, 
how much longer will these provid- 
ers be willing to operate in an envi- 
ronment where the consequences for 
providing poor care can be cata- 
strophic? With this in mind, the gov- 
ernment must consider its decision to 
deploy the false claims laws in terms 
of the statement it makes to the long- 
term care provider community as a 
whole. Given the false claims laws’ 
significant penalty provisions, the 
failure to consider all available rem- 
edies to quality of care problems risks 
alienation of legitimate, law-abiding 
caregivers that strive to render good 
care. 
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1287 (8th Cir. 1980), cert. denied, 469 
U.S. 822 (1984). 

16 See U.S. v. Data Translation, Inc., 984 
F.2d 1256 (1st Cir. 1992). 

7 See 31 U.S.C. §3729(b) and Fia. Star. 
§68.082(1)(c). 

18 U.S. v. Krizek, 859 F. Supp. 5 (D.D.C. 
1994), aff'd in relevant part, 111 F.3d 934 
(D.C. Cir. 1997). 

19 See 31 U.S.C. §3729(b) and Fa. Star. 
§68.082(1)(c). 

20 See supra notes 14—16. 

21 Testimony on Assessing Health Care 
Quality. John Eisenberg, MD, Adminis- 
trator, AHCPR, before the Subcommit- 
tee on Health of the House Ways and 
Means Committee, Feb. 26, 1998. Agency 
for Health Care Policy and Research, 
Rockville, MD. http://www.ahcpr.gov/ 
news/test226.htm. 

22 Michael M. Mustakoff, Jody A. 
Werner & Michael S. Yecies, The 
Government’s Use of the False Claims 
Act to Enforce Standards of Quality of 
Care: Ingenuity or the Heavy Hand of 
the 800-Pound Gorilla, 6 ANNALS HEALTH 
L. 137, 144 (1997). 

23 See Fia. Stat. ch. 766 (1997) for 
Florida’s medical malpractice laws. 

*4 David R. Hoffman, The Role of the 
Federal Government in Ensuring Qual- 
ity of Care in Long-term Care Facilities, 
6 ANNALS HEALTH L. 147, 155 (1997). 

25 See FLA. Stat. §825.102(3) (1997). 

26 See Fia. Stat. §825.101(2) (1997). 

27 See Fia. Stat. §825.102(3)(a)(1) 
(1997). 

28 Florida laws concerning the licens- 
ing of long-term care facilities are found 
in Fia. Stat. ch. 400 (1997). 
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536 Minn. 


Eleanor Louis BOOM, Respondent, 
¥. 
Rolland David BOOM, Appellant. 
No. C2-83-1956. 
Court of Appeals of Minnesota. 
= April 23, 1985. 

Case synopsis—_ 
: Review Denied June 27, 1985. 

Upon motion of wife, appeal by hus- 
band from a judgment entered in a mar- 
riage dissolution proceeding was dismissed. 
Husband petitioned for reinstatement of 
appeal. The Court of Appeals, Peter S. 
Popovich, J., denied the petition, and hus- 
band petitioned for further review. The 
Supreme Court, Coyne, J., 361 N.W.2d 34, 
reversed and remanded. Upon remand, the 
District Court, Traverse County, Bruce N. 
Reuther, J., divided the parties’ property 
Appeal was taken. The Court of Appeals, 
Sedgwick, J., held that: (1) disproportion- 
ate award of marital property to husband 
was justified where 12 years lapsed be- 
tween service of summons and cor piaint 
and marriage dissolution and property was 
acquired solely by husband during that pe- 
riod, and (2) trial court may amend its 
judgment any time before appeal time on 


Key Numbers judgment expires. 
Affirmed. 


link cases on =a 
1. Divorce 252.33) 


Disproportionate award of marital 
property to husband was justified, where 
13 years lapsed between service of sum- 
mons and complaint and the marriage dis- 
solution and the was acquired 
solely by husband during that period 


2. Judgment 

Trial court may amend its judgment 
any time before appeal time on judgment 
expires. 48 M.S.A., Rules Civ.Proc., Rules 
52.02, 59.03. 
3. Divorce @254(1, 2) 

Property divisiuns are final and are not 
subject to modification except when they 
are product of mistake or fraud; however, 


KeyCite 
warning flags 
appear on the cases 
in Westlaw 


same point 


Index to where 


point is discussed 
in opinion 


367 NORTH WESTERN REPORTER, 24 SERIES 


this does not preclude trial court from re- 
viewing award if the appeal period has not 
expired and a party timely moves for 
amendment pursuant to rule. 48 MS.A., 
Rules Civ.Proc., Rule 52.02. 


4. Divorce @254(1) 

A property distribution in a judgment 
and decree is not “final” until after the 
appeal period expires. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 


Syllabus by the Court. 

1. A disproportionate award of mari- 
tal property to the husband is justified 
where 13 years elapsed between service of 
the summons and complaint and the disso 
jution and the property was acquired solely 
by the husband during that period. 

2. A court may amend its judgment 
anytime before the appeal time on the judg- 
ment expires. 


Robert E. Van Nostrand, Wheaton, for 
respondent. 

John E. Mack, New London, for appel- 
lant. 


Heard, considered and decided by POPO- 
VICH, Chief Judge, and SEDGWICK, and 
NIERENGARTEN, JJ. 


OPINION 


SEDGWICK, Judge. 

Appellant Rolland Boom and respondent 
Eleanor Boom both challenge the trial 
court's division of property. Rolland also 
alleges the trial court erred: (1) in amend- 
ing its judgment decree without any find- 
ings, explanation or justification; and (2) 
awarding Eleanor attorney fees. We af- 
firm. 


FACTS 
Appellant Rolland and respondent Elea- 
nor Boom were married in 1951. They 
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